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1. On June 4, 2018, the Board of Commissioners of Public Utilities, hereinafter referred to

as "the Board", commenced a public hearing to review and report on a number of issues

with respect to automobile insurance in the province, including the reasons behind

increasing claims costs for private passenger vehicles and taxi operators, and options to

reduce these costs.

2. The Board released a Hearing Information document for the 2017 Automobile Insurance

review in which they outline procedure for the public hearing. Paragraph two of this

document states:



2 Presentations

Presenters will not be sworn or subject to cross-examination. The
Board's consultants and the parties' presenters may be questioned by the
Board and the other parties. The Board may ask questions of all
presenters.

Hearing Information attached hereto at Tab 1

3. The Insurance Bureau of Canada, hereinafter referred to as IBC, is a party to the public

hearing and has made two submissions to the Board on March 7, 2018 and May 31, 2018.

In accordance with the procedure as outlined in the Hearing Information document, the

Applicant had the opportunity to question IBC in relation to both their submissions and

their presentation to the Board on June 12, 2018.

4. On June 12, 2018, Ms. Amanda Dean, the Vice-President Atlantic for the Insurance

Bureau of Canada, presented at the public hearing and gave the following evidence:

IBC is the national trade association that represents 90 percent of
Canada's property and casualty insurers, the companies that provide the
insurance for homes, businesses, and cars throughout the country.

Hearing Transcript, 2017 Automobile Insurance Review, June 12, 2018,
attached hereto at Tab 2

5. Ms. Dean confirmed that one of the roles of the IBC is lobbying government. Upon

questioning by Mr. Jerome Kennedy, Q.C., Ms. Dean admitted that IBC had lobbied the

governments in Nova Scotia, New Brunswick, P.E.I., and other provinces across Canada

for an imposition of a cap on all minor injuries, and had lobbied the Newfoundland

Government during the 2005 automobile insurance review. She also conceded that she

has had several meetings with ministers and officials in Service NL, the government

department responsible for the automobile insurance review, in which they discussed the

imposition of a minor injury cap in Newfoundland and Labrador.

Hearing Transcript, 2017 Automobile Insurance Review, June 12, 2018,
attached hereto at Tab 2



Ms. Dean, in reference to the Oliver Wyman report, confirmed that there are six major

insurers in Newfoundland and Labrador which include TD, Aviva, Intact, RSA,

Travellers, and Co-operators all of whom, with the exception of Co-operators, are

members of the IBC, and are all proponents of the minor injury cap.

Hearing Transcript, 2017 Automobile Insurance Review, June 12, 2018,
attached hereto at Tab 2

On May 31, 2018, Aviva Canada Inc., hereinafter referred to as "Aviva", a company

under the umbrella of IBC, filed a submission to the Board entitled, "Auto Insurance in

Newfoundland and Labrador". According to their submission, Aviva is the second largest

property and casualty insurance group in Canada, providing home, automobile,

leisure/lifestyle, and business insurance to 2.8 million customers. Automobile insurance

is the "cornerstone" of their business, insuring 60,000 private passenger vehicles, or 22%

of Newfoundland and Labrador's total market in 2016.

Auto Insurance in Newfoundland and Labrador: Submission to the Board of

Commissioners of Public Utilities (PUB), May 31, 2018, attached hereto at
Tab 3.

It is the Applicant's position that Aviva's submissions contain egregious misstatements of

fact and unsupported factual allegations that should be subject to questioning. Although

Aviva. is not specifically named as a party to the proceeding, they are indirectly a party

through IBC. Aviva has not solely relied on IBC's submissions, but instead have set out

its own aggressive views on the issues before the Board. Aviva's report provides

objectives and recommendations to the Board, including reducing bodily injury claims

costs through improving litigation efficiency and reviewing contingency fees paid to

personal injury lawyers, which are outside the Board's terms of reference and are,

instead, an attack on lawyers. Aviva submits:

In 2016, the industry saw 1,692 Bodily Injury claims, but allocated $141
million to those claims. Legal representation is seen in 82% of claims, so on a
straight line basis, $115.6 million of the total settlement amounts will pass



through law firms in trust for their clients. Based on a 30% contingency fee,
an amount equivalent to $34.7 million may be deducted from settlements and
paid to lawyers.

Auto Insurance in Newfoundland and Labrador: Submission to the Board of

Commissioners of Public Utilities (PUB), May 31, 2018, attached hereto at
Tab 3.

Aviva also alleges in its submission:

Government should expect an adverse stakeholder reaction from trial lawyers
who will suggest that this is an access to justice issue and insist the
contingency fee system is in the best interest of clients in order to ensure they
get a fair settlement from insurance companies.

Auto Insurance in Newfoundland and Labrador: Submission to the Board of

Commissioners of Public Utilities (PUB), May 31, 2018, attached hereto at
Tab 3.

10. This submission is a clear misstatement of fact as the Supreme Court of Canada has held

that contingency fees go directly to the issue of access to justice by making legal

representation available to people who could not otherwise afford it.

See Coronation Insurance Co. v. Florence [1994] S.C.J. No. 116 at para 14
attached hereto at Tab 4;

See Mclntyre Estate v Ontario (Attorney General) [2002] O.J. No. 3417
(ONCA) attached hereto at Tab 5;

In Newfoundland and Labrador contingency fee agreements are governed by
Rule 55.17 of the Rules of Courts attached hereto at Tab 6, and in Anderson v
Canada (Attorney General), 2016 NLTD(G) 179, Stack J. endorsed the
propriety of contingency fee agreements and their importance in ensuring
access to justice [at para 96-97] attached hereto at Tab 7.

11. Aviva suggests, with some pride, that legal representation is lower in provinces other than

Newfoundland and Labrador, and that this has led to quicker resolutions of claims and

lower claims payouts. Their submission states:

Aviva's average settlement was $34,886. Settlements were noticeably higher
when there was legal representation ($41,000 with legal representation
versus $9,900 with no legal representation). Claims with legal representation



had a much higher incidence of claims for future income loss, future medical
services andfuture replacement services.

The most surprising data point to emerge from the Closed Claim Study was
the high rate of legal representation. 80% of Aviva's claims had legal
representation. Legal representation in the entire closed claims sample was
slightly higher at 82% and is a clear sign the system is broken. This number
is far higher than what we see in other provinces - 50% for Ontario Bodily
Injury claims (a figure that's also far too high in our view), less than 30% in
Nova Scotia, New Brunswick and Alberta. The other surprising fact was that
none of these claims resulted in a trial.

Legal representation impacts the length of time it takes to resolve a claim. In
the Aviva sample, claims with no legal representation closed after an average
of352 days, while claims with legal representation took an average 922 days.
Again, Newfoundland and Labrador seems to be an outlier as we see quicker
resolution times in New Brunswick and Nova Scotia, even with the
involvement ofplaintiff counsel - 324 days in New Brunswick and 520 days
in Nova Scotia.

Auto Insurance in Newfoundland and Labrador: Submission to the Board of

Commissioners of Public Utilities (PUB), May 31, 2018, attached hereto at
Tabs.

12. It is the Applicant's position that these are unsupported factual allegations that are

indicative of the attitude of insurance companies and must be subject to questioning.

Allowing Aviva to make untested submissions outside of the submissions of the IBC

allows it and the IBC to manipulate the procedure as set out by the Board. Because IBC

and its presenters are subject to questioning, and Aviva is an entity represented by the

IBC, then Aviva is a de facto IBC presenter and should be subject to questioning by other

interveners. Questioning Aviva will provide the opportunity to test its submissions so that

the Board is not misled in the information it receives and so it can come to a more

informed conclusion with respect to the issues before it.

13. The following are some of the issues on which questioning of Aviva should be allowed:

(1) Its relationship with the IBC;

(2) The statistics and numbers relied upon by Aviva, especially as it relates to the

percentage of unrepresented individuals who settle accident claims without the
assistance of lawyers;



(3) Profits made by the insurance industry;

(4) Its position on the role of lawyers in personal injury litigation.

14. It is the Applicant's position that if questioning is not allowed, then fairness dictates that

the Board should not receive the Aviva submission into evidence.

15. The Applicant therefore seeks the permission of the Board to question Aviva in relation

to its submission dated May 31, 2018 and its related presentation.

DATED AT St. John's, Newfoundland and Labrador this^

COLIN FELTHAM

ROEBOTHAN MCKAY MARSHALL

34 Harvey Road
PC Box 5236

St. John's, NLA1C5W1





2017 Automobile Insurance Review

Hearing Information

The following provides general information with respect to the hearing in the 2017 Automobile
Insurance Review scheduled to begin on Monday, June 4, 2018.

1. Hearing Schedule and Sitting Times

The hearing will proceed in accordance with the Hearing Schedule established by the

Board. The regular sitting times are from 9:00 am to 1:30 pm daily with a half hour break
scheduled for 11:00 am. Please note that the first day of the hearing starts at 9:30 a.m.

Interested persons should check the Board's website for the up-to-date Hearing Schedule.

2. Presentations

Presenters will not be sworn or subject to cross-examination. The Board's consultants and

the parties' presenters may be questioned by the Board and the other parties. The Board
may ask questions of all presenters.

3. Information and Documents

Parties should file all information and documentation in adobe*pdf format.

Written questions should be individually numbered and should identify the requesting party
(example, PUB 01, PUB 02). Responses should reference the identifying number and
repeat the question with the answer directly below.

The parties must provide copies of questions, information and documents to the other

parties, in accordance with the Distribution List established by the Board.

All information and documents filed in the review will be placed on the record and on the
Board's website, which is updated regularly. Information and documentation that is
referenced during the hearing may be displayed on the screens in the hearing room.

4. Transcripts

Transcripts of the hearing will be distributed electronically to the parties and will be posted
on the Board's website. Transcripts are normally available by 7:00 p.m. daily.
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June 12,2018 2017 Automobile Insurance Review

Page 1 Page 3

1 (9:02 a.m.) 1 We've been hearing certainly from the
2 CHAIR: 2 people of this province for the past few
3 Q. Good morning, everybody. It looks like 3 months and receiving emails and calls on our
4 we're all ready to go. Mr. Rowe, I guess, 4 consumer information line, and we've been
5 over to you. 5 hearing the impact that these high premiums
6 ROWE, Q.C.: 6 certainly have on the people of this

li« 7 Q. Thank you. Madam Chair. Mr. Stamp, my 7 province.
8 colleague, won't be here today. He had a 8 In Newfoundland and Labrador, just four
9 matter in court which he could not move or 9 insurers write 87 percent of the auto
10 change in any way. So we are going to 10 insurance business. Compare that to Canada
11 proceed with the presentation by IBC, and 11 as a whole, where the four insurers with the
12 ready to do that are Amanda Dean, the Vice- 12 largest market share write 55 percent of the
13 President Atlantic of IBC, and with her is 13 business, or the Maritimes where the four
14 Ryan Stein, the Director of Policy. I think 14 insurers with the largest market share write
15 I have that correct. So they will proceed 15 52 percent of the business. In fact, five

rm 16 with the presentation. 16 of the largest insurers in the Maritimes
17 CHAIR: 17 don't write auto insurance in this province
18 Q. Whenever you're ready. 18 at all.

19 MS. DEAN: 19 The reason for this is simple. Since
20 Q. Thank you. Good morning, and thank you for 20 2006, selling auto insurance in Newfoundland
21 the opportunity to take part in this 21 and Labrador has, on average, been a losing
22 consultation process to offer my industry's 22 proposition. Collectively, insurers have
23 feedback. As Mr. Rowe said, my name is 23 posted an average annual underwriting loss
24 Amanda Dean, and 1 am the Vice-President 24 of 15 million dollars for the past 11 years.

fm 25 Atlantic for Insurance Bureau of Canada, or 25 This annual loss continues even though
Page 2 Page 4

1 IBC, and here with me today is Ryan Stein, 1 Newfoundland and Labrador consumers have

2 Director of Policy with IBC. 2 paid ever higher premiums compared to their
3 IBC is the national trade association 3 neighbours in the Maritimes. In 2006,
4 that represents 90 percent of Canada's 4 Newfoundland and Labrador drivers paid just

m 5 property and casualty insurers, the 5 $14.00 a year more than drivers in the
6 companies that provide the insurance for 6 Maritimes. Today they pay $318.00 more on
7 homes, businesses, and cars throughout the 7 average than consumers in the Maritimes.
8 country. 8 What's even more startling is that the
9 Today I'm here on behalf of our member 9 increase in premium is not even remotely
10 companies who write auto insurance in this 10 keeping pace with the increase in claims

m 11 province. Off the top, let me emphasize 11 payouts. They pay higher premiums after a
12 that our members fully recognize the 12 collision, even though consumers in the
13 problems within the Newfoundland and 13 other Maritime provinces can access better

immt 14 Labrador auto insurance system; namely. 14 medical, rehabilitation, and disability
15 premiums are too high. That has a negative 15 income benefits.

16 impact on the disposable incomes of ̂e 16 Another sign of instability in the
17 people of this province, but premiums are so 17 Newfoundland and Labrador market is the

18 high because claims payouts are incredibly 18 relatively high number of drivers who can
19 and unsustainably high. 19 access coverage only through the Facility

m 20 These interconnected problems have 20 Association, which is the insurer of last
21 created instability and an unhealthy market 21 resort for high risk drivers. In this
22 with too few companies choosing to compete 22 province, the Facility Association covers
23 for the business. This instability is 23 3.3 percent of drivers. In other provinces.
24 hurting Newfoundland and Labrador auto 24 it covers less than 2 percent. Then there
25 insurance customers and they deserve better. 25 are those drivers who we read about who

Discoveries Unlimited Inc. (709)437-5028 Page 1 - Page 4
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Page 5 Page 7

1 drive without insurance at all. 1 Study of claims that recently closed. For
2 Now before I go any further, let me 2 minor injuries, they account for $22,000.00
3 address the elephant in the room. That's 3 or 70 percent of total settlements, and

1^ 4 the falsehood circulating around the 4 again this is not, nor does it include
5 province that over the past few years 5 payments for medical bills or lost wages.
6 insurance companies have posted hundreds of 6 This amount is all in addition to putting

tm 7 millions of dollars in profits. Insurers 7 people back to where they were.
8 are not making money on auto insurance in 8 Improving the auto insurance system for
9 Newfoundland and Labrador. They are losing 9 Newfoundland and Labrador citizens will take

10 money. 10 a collective effort. Today's opportunity to
11 Don't just take my word for it. 11 provide feedback is an important step.
12 Instead, take the word of a report on 12 I'd like to go further, though, and

n
13 industry profitability that was commissioned 13 discuss the specific reforms that IBC, on
14 by this Board. According to the March 14 behalf of our members, first proposed
15 report by consulting firm, Oliver Wyman, 15 through this process in February. Our
16 insurers lost money in this province because 16 proposed package of reforms is designed to
17 costs are escalating here. This study also 17 meet three objectives. Those objectives are
18 concluded that even though higher costs have 18 to stabilize premiums by reducing and
19 led to higher premiums and limited 19 stabilizing bodily injury claim costs.
20 availability, insurers still need to charge 20 improve health outcomes for people injured
21 another 17 percent on top of 2017 premiums 21 in collisions by providing access to
22 just to be viable. 22 treatment based on current medical evidence

23 So what are the cost pressures driving 23 and by having appropriate accident benefit
24 this instability. There is a big one, and 24 levels, and three, making it easier for

|Mf 25 that is the ever rising costs of settling 25 people to repair and replace their damaged
Page 6 Page 8

1 bodily injury claims. Between accident 1 vehicles.

2 years 2011 and 2016, the average cost jumped 2 Now let me share several reforms that

3 from $55,000.00 to nearly $79,000.00. 3 our members believe will right the ship and
4 That's a leap of $24,000.00, making the 4 give the people of Newfoundland and Labrador

m 5 average cost of settling a bodily injury 5 the auto insurance system they deserve. The
6 claim the highest in Atlantic Canada. 6 fu*st reform we recommend is replacing the
7 Here's another way to look at cost 7 existing $2,500.00 non-pecuniary damages
8 pressures. During the same time that those 8 deductible with a $5,000.00 non-pecuniary
9 bodily injury costs per vehicle in 9 damages cap on those with minor injuries.
10 Newfoundland and Labrador rose steadily, the 10 Deductibles, regardless of their size, erode

m 11 same costs plummeted in Nova Scotia and in 11 over time until they become a small cost of
12 New Bmnswick. In those provinces, the 12 doing business. On the other hand, non-
13 governments implemented a cap on pain and 13 pecuniary damages caps have been proven to
14 suffering awards for those with minor 14 contain bodily injury claim costs and keep
15 injuries. Between 2000 and 2016, bodily 15 premiums stable. We recommend a $5,000.00
16 injury costs per vehicle were up 9 percent 16 cap that is adjusted annually for inflation
17 here, but down 51 percent in New Brunswick, 17 and applies to all injuries deemed to be
18 and down 42 percent in Nova Scotia. 18 minor by the prevailing medical literature.
19 So where does all the money go if it 19 We're aware that in the Atlantic

)■« 20 doesn't go toward helping people recover 20 region, a $7,500.00 cap linked to inflation
21 from injuries? Most of the money goes 21 is common. However, that amount runs the
22 toward cash based non-pecuniary damages. 22 risk of allowing bodily injury claim costs
23 These cash payouts account for $25,000.00 23 to run ahead of inflation. To avoid this.
24 per claimant or 64 percent of total 24 the BC government, which is the only other
25 settlements according to Oliver Wyman's 25 full tort jurisdiction in Canada, recently

Discoveries Unlimited Inc. (709)437-5028 Page 5 - Page 8
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1 announced a $5,500.00 cap that will come 1 that accident benefits are optional and low
2 into effect in 2019. 2 is especially problematic for someone
3 Along with recommending the 3 seriously injured in a collision.
4 introduction of a $5,000.00 cap in 4 (9:15 a.m.)
5 Newfoundland and Labrador, we recommend an 5 Alberta and Nova Scotia have diagnostic
6 up to date definition of minor injury. 6 treatment protocols. The intent is to

mm 7

8

\^ile there are several similar definitions
that are used across the country, there are

7

8

provide people who have common injuries with
immediate access to evidence based treatment

9 subtle but important differences amongst 9 on a pre-approved basis, so that they can
rm 10 them. Choosing the right definition could 10 recover quickly. Adequate accident benefits

11 mean the difference between the reform 11 and treatment protocols are important parts
12 succeeding or failing in this province. For 12 of a quality auto insurance product.
13 example, the definition in Nova Scotia 13 Combined with a cap on pain and suffering
14 covers only basic strains or sprains, even 14 awards for those with minor injuries, they
15 though the medical literature includes 15 focus auto insurance on improving health
16 temporomandibular joint, which is pain in 16 outcomes instead of on cash settlements.

17 the jaw, psychological, and certain pain 17 The last recommendation that I would

18 conditions such as common injuries from 18 like to discuss today is having Newfoundland
19 which most people recover within days. 19 and Labrador make the transition fi'om the

20 weeks, or a few months. The right wording 20 property damage claims settlement model to a
21 has real consequences. 21 direct compensation property damage or DCPD

rm 22 In Alberta, court decisions in 2012 and 22 model.

23 2015 exposed the limits of its minor injury 23 This province's consumers could benefit
24 definition. As a result, the average bodily 24 from a simpler claims process if they could
25 injury claim cost has increased by 55 25 deal with their own insurer when repairing

Page 10 Page 12

1 percent or 9 percent per year since that 1 or replacing their vehicle. Currently, only
mm 2 time. To address these rising claims costs. 2 Newfoundland and Labrador and Alberta have a

3 last month Alberta revised its minor injury 3 tort based vehicle damage claims settlement
4 defmition to be more in line with the more 4 model. The Maritimes and Ontario have the

mm 5 up to date definitions across Canada. The 5 DCPD model.

6 more current definitions in Alberta, 6 At IBC, we believe, along with our
7 Ontario, New Brunswick, Prince Edward 7 members, that drivers in Newfoundland and

mm 8 Island, and BC, apply the cap to all of the 8 Labrador deserve a stable auto insurance

9 injuries that the prevailing medical 9 system, and we believe that a stable system
10 literature deems minor. 10 can be achieved with the changes that I've

mm 11 At IBC, we believe that a cap of 11 outlined.

12 $5,000.00 that applies to pain and suffering 12 Thank you again for undertaking this
13 awards for those with minor injuries should 13 consultation process and for the opportunity

mm 14 produce the savings needed to improve market 14 to share my industry's feedback. That's my
15 conditions. The cap will also allow the 15 presentation.
16 government to enhance accident benefits. 16 CHAIR:

17 Our next recommendation is threefold; 17 Q- We're back to our regular order.
18 make accident benefits mandatory, enhance 18 MR.FELTHAM:

19 the medical rehabilitation and disability 19 Q. Thank you. Madam Chair. I'm going to begin
im 20 income benefits to the levels in the 20 the questioning for the Campaign, although

21 Maritimes, and establish pre-approved 21 today we have split it up across subject
22 evidence based treatment protocols. 22 matters, it's just a question of sharing

mm 23 Currently, accident benefits in Newfoundland 23 workload. We won't duplicate between myself
24 and Labrador provide fewer treatment options 24 and Mr. Kennedy, but I'll begin. Ms. Dean,
25 than in the Maritimes and Alberta. The fact 25 I'd like to start with the closed claims

Discoveries Unlimited Inc. (709)437-5028 Page 9 - Page 12
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Page 13 Page 15

mm 1 Study instructions document, if I could. 1 Q. So I take it that the lack of an auditing
2 Those are the IBC instruction on 2 process is the reason that IBC is cautioning
3 Newfoundland and Labrador private passenger 3 users with respect to the interpretation of

mm 4 third party liability BI closed claims 4 the data?

5 study, 2017. I'd like to go to the notes to 5 MS. DEAN:

6 users section, page 3 of 4 of that section. 6 A. Ryan, would you like to -
mm 7 which is toward the end of the document. 7 MR.STEIN:

8 MS. KEAN: 8 A. I'll take this one. I mean, we wanted the
9 Q. Which section? 9 users to know what IBC did and what IBC did

10 MR. FELTHAM: 10 not do, so we wanted the users to know about
11 Q. There's a section at the back called notes 11 the training sessions that IBC undertook so
12 to users, and it's numbered differently than 12 that the people completing the file could

mm 13 the rest of the document. Okay, page 3 of 13 complete it correctly, wanted to know that
14 4. It's right there, thank you, and down 14 IBC did review the first 25 files of each

15 toward number 7 is where I'd like to go. 15 company to make sure that they were
16 Ms. Dean, you have that document? 16 reporting correctly, and after reviewing it.
17 MS. DEAN: 17 after getting everything, IBC also went
18 A. Yes, I can see it, thank you. 18 through it, the master file, to make sure
19 MR. FELTHAM: 19 that everything reported appeared to be
20 Q. All right. So this states in number 7 that. 20 reported correctly, but, no, we did not do
21 "IBC did not carry out any auditing process 21 an audit.

mm 22 before claimant cases were accepted into the 22 MR.FELTHAM:

23 master file". You can confirm that? 23 Q. All of those things you just mentioned, Mr.
24 MS. DEAN: 24 Stein, they're not mentioned here in number

mm 25 A. That's certainly what it says. 25 7. What's mentioned here in number 7 is

Page 14 Page 16

1 MR. FELTHAM: 1 that there's a caution against
mm 2 Q. Okay, and you agree with that? 2 interpretation of the data in the master

3 MS. DEAN: 3 file, there was no audit?
4 A. Absolutely. 4 MR. STEIN:

mm 5 MR. FELTHAM: 5 A. There was no audit, that's correct.
6 Q. And it also says, and you'll agree, that 6 MR.FELTHAM:

7 "IBC had no access to any supporting 7 Q. So IBC doesn't know and cannot confirm

mm 8 documentation or paper files"? 8 whether the companies involved in the data
9 MS. DEAN: 9 collection were consistent as to, for
10 A. That is correct. 10 example, how they allocated non-pecuniary

mm 11 MR. FELTHAM: 11 general damages sort of in the context of
12 Q. And then IBC goes on to caution users in 12 global settlements? That can't be done.
13 their interpretation of the data? 13 MR.STEIN:

mm 14 MS. DEAN: 14 A. IBC did not undertake an audit, but gave all
15 A. I did not prepare this document, I should, I 15 the training and instructions that we
16 guess, provide that caveat. I'm a part of a 16 believe are required so that the companies

im 17 different arm of IBC than those who prepared 17 completing the data would complete it
18 this document. 18 correctly.
19 MR. FELTHAM: 19 MR.FELTHAM:

mm 20 Q. Okay, this is an IBC document that's been 20 Q. But there was no audit undertaken to confirm

21 submitted to the Board and you're here on 21 what I just stated?
22 behalf of IBC today? 22 MR. STEIN:

mm 23 MS. DEAN: 23 A. That's right, there was no audit.
24 A. It is. 24 MR. FELTHAM:

25 MR. FELTHAM: 25 Q. And that kind of allocation, that would call
Discoveries Unlimited Inc. (709)437-5028 Page 13 - Page 16
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Page 17 Page 19

1 for judgment on the part of the user of the 1 Dean, how has that changed in the last
2 data, the person providing the data, 2 decade?

3 assessing the data? 3 MS. DEAN:

im 4 MR. STEIN: 4 A. There are fewer insurers operating within
5 A. It would depend on a given file. Companies 5 the province, and fewer insurers comprising
6 would often - you know, when they're 6 a larger portion of the market share.
7 reviewing the claims files, they would have 7. MR.FELTHAM:

8 had, you know - they would have broken down 8 Q. Okay, and when I looked at the 2005 report
9 the settlement and the companies could then 9 that the Board issued after the review then.
10 know what to report under each head of 10 they noted that in 2003 there were 11
11 damage. 11 companies writing 84 percent of the market
12 MR. FELTHAM: 12 at that time?

w 13 Q. Right, using their judgment to do that? 13 MS.DEAN:

14 MR. STEIN: 14 A. Correct.

15 A. Well, if it was written like that in the 15 MR.FELTHAM:

16 file, then there was no judgment, they just 16 Q. So in that intervening period, you're aware
17 recorded what was there. 17 that a large amount of that decrease is
18 MR. FELTHAM: 18 owing to insurance companies buying or
19 Q. But I'm talking about global settlements. 19 acquiring or integrating other insurance
20 How they are determined and how they are 20 companies?
21 allocated is going to be based on the 21 MS.DEAN:

22 judgment of the person extracting that data 22 A. Some of that is true, and there are
23 from the file? 23 certainly insurers who also left the
24 MR. STEIN: 24 province in that time as well.
25 A. Not if the file - the file would have broken 25 MR. FELTHAM:

Page 18 Page 20

1 down how the money was allocated. 1 Q. But the decrease that we're talking about is
2 MR.FELTHAM: 2 in large part owing to existing companies or
3 Q. Okay, but what I'm saying is in other cases 3 other companies coming in and acquiring and
4 where that's not been done and there's a 4 integrating the companies that are in the
5 global settlement that occurs? 5 province into their operations?
6 MR.STEIN: 6 MS. DEAN:

7 A. If there was a file like that, that just 7 A. In some instances, yes.
8 said here's an absolute dollar amount 8 MR. FELTHAM:

9 without any supporting documentation, 1 9 Q. The bottom of page 3, the second sentence.
10 presume that's right, but I don't believe 10 IBC says here, "Experience from other
11 that that was the nature of the files the 11 jurisdictions shows that market performance
12 companies were going through. 12 and consumer outcomes improve when the
13 MR.FELTHAM: 13 product being sold focuses on care instead

rm 14 Q- Okay, but there was no audit to make that 14 of cash", but if we look at Ontario for a
15 determination? 15 moment, 1 mean, they've got a very robust
16 MR.STEIN: 16 accident benefits system, a component, and
17 A. There was no audit. 17 they've got a threshold and deductibles
18 MR.FELTHAM: 18 system to eliminate so-called minor claims?
19 Q. Okay, I'd like to move now to the February 19 MS.DEAN:

20 report of IBC, February, 2018, and in 20 A. Uh-hm.

21 particular page 3 of 17. So under consumer 21 MR. FELTHAM:

22 outcomes, the second bullet, the second 22 Q. But we know they've got the highest rates in
23 sentence, notes that, "Currently the top 23 Canada?

24 four insurers in Newfoundland and Labrador 24 MS. DEAN:

25 comprise 87 percent of the market". So, Ms. 25 A. Uh-hm.
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1^ 1 MR. FELTHAM: 1 MR. FELTHAM:

2 Q. So you'll agree with me that that's 2 Q. You use the word "cash", and I notice that
3 significantly at odds with your statement 3 AVIVA does too in their submission to the

4 that experience from other jurisdictions 4 Board.

5 shows market performance and consumer 5 MS. DEAN:

6 outcomes improve? 6 A. Uh-hm.

I"" 7 MS. DEAN: 7 MR. FELTHAM:

8 A. The jurisdictions that we're referencing 8 Q. But really when you use that, what you're
9 there are certainly the ones that have been 9 referring to there is the compensation that

m 10 able to control costs. Certainly Ontario 10 is received by innocent victims of auto
11 has a very different product. Insurers can 11 negligence for their pain and suffering?
12 only offer an insurance product that is 12 MS. DEAN:

13 heavily regulated by the government in terms 13 A. The non-pecuniary amounts we're referring
14 of what they can offer, but also regulated 14 to.

15 in terms of what they can charge. 15 MR. FELTHAM:

16 Comparisons with Ontario are a bit difficult 16 Q. Right, right, for those of what would be
17 to make. Certainly when we look at Nova 17 compensatory damages, they're settled, but
18 Scotia, New Brunswick, PEI, and Alberta, 18 that's the idea, that's what you're
19 there have been improved outcomes and a 19 compensating?
20 stable market in those jurisdictions. 20 MS. DEAN:

21 MR. FELTHAM: 21 A. Yes.

tm 22 Q. But we have an example of Ontario where. 22 MR. FELTHAM:

23 you'll agree with me, they do have robust 23 Q. Okay, but you call it "cash". Why do you
24 accident benefits for medical care? 24 call it cash?

m 25 MS. DEAN: 25 MS. DEAN:

Page 22 Page 24

1 A. Uh-hm. 1 A. Because it is an amount over and above that
pm 2 MR. FELTHAM: 2 which is provided for care, for the medical

3 Q. They've got a threshold and a deductible 3 bills, for the physiotherapy bills, and for
4 system to get rid of the minor claims. 4 any lost wages that might be experienced
5 MS. DEAN: 5 while individuals are undergoing medical
6 A. Uh-hm. 6 treatment following their injuries.
7 MR. FELTHAM: 7 MR. FELTHAM:

fm 8 Q. But yet we're not seeing improvement of 8 Q. That's why you call it cash?
9 consumer outcomes certainly? 9 MS. DEAN:

10 MS. DEAN: 10 A. It's certainly one way of describing it.
pp 11 A. Well, insurance is certainly a system, and 11 (9:30 a.m.)

12 they also have incredibly escalating claims 12 MR. FELTHAM:

13 costs and incredibly high premiums. 13 Q. All right, let's have a look at - I'm sorry,
14 MR. FELTHAM: 14 I'm jumping around from place to place, but
15 Q. Despite their robust accident benefits for 15 there are a bunch of documents. Let's go
16 medical care and their means of eliminating 16 back to your slide show, please. If we look

pm 17 minor claims? 17 at page 2 or slide 2,1 guess, this
18 MS. DEAN: 18 particular slide here - now you're showing.
19 A. That is just part of the product. 19 to be clear, these are total premiums?
20 MR. FELTHAM: 20 MS. DEAN:

21 Q. This particular sentence uses a word there. 21 A. Average written premiums, so on average what
22 You say that, "The product being sold 22 the average Newfoundlander and Labradorian
23 focuses on care instead of cash". 23 would pay compared to New Brunswick or Nova
24 MS. DEAN: 24 Scotia.

25 A. Uh-hm. 25 MR. FELTHAM:

Discoveries Unlimited Inc. (709)437-5028 Page 21 - Page 24



June 12,2018 2017 Automobile Insurance Review

Page 25 Page 27

1 Q. Total auto premiums? 1 MR. FELTHAM:

2 MS. DEAN: 2 Q. You would be aware, though, that the average
3 A. Correct. 3 premium for the optional physical damages
4 MR. FELTHAM: 4 coverage, the collision and comprehensive -
5 Q. You're not limiting this to, for example, 5 do you know that they've increased about 4.7
6 third party liability premiums, or just 6 percent annually since 2006, do you know
7 showing collision coverage premiums? 7 that?

8 MS. DEAN: 8 MS. DEAN:

9 A. Total premium for private passenger 9 A. Is that from a GISA report?
m 10 vehicles. 10 MR. FELTHAM:

11 MR. FELTHAM: 11 Q. I'm asking you if you know it?
12 Q. Okay, yes, and you don't break down here. 12 MS. DEAN:

tm 13 like, what this is made up of. This is 13 A. Well, I don't have the numbers in front of
14 including Section B, everything, that 14 me. I certainly see a lot of numbers with
15 somebody would purchase as private passenger 15 the four Atlantic provinces.
16 auto product, this is the premium on average 16 MR. FELTHAM:

17 that they're paying? 17 Q. That's not one that rings true to you at the
18 MS. DEAN: 18 moment?

19 A. Correct. 19 MS. DEAN:

20 MR. FELTHAM: 20 A. It's not one that I'm recalling at the
21 Q. Okay, and then if we go over to slide 5, 21 moment.

22 here again average premium by province, so 22 MR. FELTHAM:

23 again we've got total auto private passenger 23 Q. Okay. Do you know what was happening with
24 premium being paid? 24 third-party liability premiums in
25 MS. DEAN: 25 Newfoundland and Labrador during the same
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1 A. Uh-hm. 1 period?
2 MR. FELTHAM: 2 MR. STEIN:

3 Q. Yes? 3 A. No, but we know what was happening to the
4 MS. DEAN: 4 costs.

5 A. Yes. 5 MS. DEAN:

6 MR. FELTHAM: 6 A. Um-hm, um-hm.
7 Q. And you don't break out the various 7 MR. FELTHAM:

8 coverages and show the trends here, do you? 8 Q. So, you know what's happening to the costs.
9 MS. DEAN: 9 You know what's happening to the total
10 A. No, not when expressing the average. 10 premium, but you don't know what was
11 MR. FELTHAM: 11 happening to the individual premiums for
12 Q. Okay, why don't you do that? Why don't you 12 the—or sorry, the individual coverages and
13 break out and show what the trend is, for 13 the premium that relates to those?
14 example, for collision and comprehensive 14 MR. STEIN:

15 over time in Newfoundland, or third party 15 A. We tended to look at premium at the total
16 liability over time in Newfoundland? Why 16 level, but we do know what's been happening

im 17 are you choosing to show only the average 17 with the costs at the individual levels.

18 premium? 18 MR. FELTHAM:

19 MS. DEAN: 19 Q. Okay. Are you aware that in Newfoundland
m 20 A. We could certainly show a lot of numbers. 20 and Labrador that we buy optional physical

21 but we might be here all day. Ryan, did you 21 damages coverages more than our Atlantic
22 want to add to that? 22 Canadian neighbours? Did you know that?
23 MR. STEIN: 23 MR. STEIN:

24 A. Just wanted to show what somebody who buys 24 A. We did not do a comparison of that for this
25 total coverage pays for auto insurance. 25 hearing.
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1 MR. FELTHAM: 1 submission, and that is certainly the goal.
2 Q. Okay. And I'd like to go to your slide that 2 MR. FELTHAM:

3 deals with the recommendations for reform. 3 Q. That somewhere, sometime premiums might come
mm 4 This is towards the end. It's not numbered, 4 down?

5 so—^but it follows Slide 9. So, your first 5 MS. DEAN:

6 objective here you say is to "Stabilize 6 A. Once claims costs are controlled,
7 premiums by reducing and stabilizing bodily 7 absolutely.
8 injury claim costs." So, but I'd like to 8 MR. FELTHAM:

9 also look at the February 2018 report, page 9 Q. So, would you agree with me on this, if

m 10 4. And at the top of page 4 it notes. 10 something is going up in cost at least than
11 "IBC's reform proposals are designed to 11 the rate of inflation, would you agree with
12 achieve the following four objectives. 12 me that that's stability in cost?
13 Reduce and stabilize premiums by reducing 13 MS. DEAN:

14 and stabilizing bodily injury claims costs." 14 A. Less than the rate of inflation?

15 MS. DEAN: 15 MR. FELTHAM:

16 A. Um-hm. 16 Q. Yes. If something is going up in cost less
17 MR. FELTHAM: 17 than the rate of inflation, that's pretty
18 Q. But now, in your presentation today, you say 18 stable, isn't it?
19 just stabilize premiums? You'll agree with 19 MS. DEAN:

20 me, that's what you said? 20 A. It would be.

21 MS. DEAN: 21 MR. FELTHAM:

22 A. That's what's in the presentation, correct. 22 Q. So, I'd like to look at page 5 now of this
23 MR. FELTHAM: 23 same report, the Febmary report. And
24 Q. Okay. So, no longer saying reduce and 24 there's a table towards the bottom called

25 stabilize premiums, but now saying just 25 Annual Bodily Injury Claims Cost per
Page 30 Page 32

1 stabilize premiums? 1 Vehicle.

2 MS. DEAN: 2 MS. DEAN:

3 A. Well, the longer-term goal is to certainly 3 A. Um-hm?

4 reduce premiums, but as we have seen, the 4 MR. FELTHAM:

5 losses within the province over the past 5 Q. So, you've got the various provinces,
6 number of years are such that it's a 6 Atlantic provinces, plus Alberta. So, if we
7 tremendous amount, that massive reforms are 7 look at the Newfoundland and Labrador column

8 needed in order to stabilize the insurance 8 there, we're seeing—it says there that
9 market to get to that point where claims 9 there's been a nine percent increase in
10 costs can be controlled, and as premiums are 10 claims costs over a 16-year period?

m 11 driven by claims costs, that will then have 11 MS. DEAN:

12 an impact on the—a positive impact on the 12 A. Um-hm.

13 pocketbook of Newfoundlanders and 13 MR. FELTHAM:

mm 14 Labradorians. 14 Q. Okay? So, my math tells me that that's
15 MR. FELTHAM: 15 about a half a percentage point a year?
16 Q. But you'll agree with me that in February 16 MS. DEAN:

17 2018 you were saying reduce and stabilize 17 A. Um-hm.

18 premiums and today you're saying stabilize 18 MR. FELTHAM:

19 premiums only? 19 Q. Does that make sense to you?
20 MS. DEAN: 20 MR. STEIN:

21 A. Well, I think that's the first step, is to 21 A. I mean -

22 stabilize. We are—^it's in our submission in 22 MR. FELTHAM:

1^ 23 February. We're not recanting that 23 Q. Nine percent over that 16-year period. I
24 submission by any stretch of the 24 mean it's a little—you know, it's not
25 imagination. We stand behind the 25 exactly, but -
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Ml 1 MR. STEIN: 1 for Newfoundland and Labrador, what is
2 A. Yeah. 2 included in that? What claim costs go into
3 MR. FELTHAM: 3 that figure? Can list them out for me?
4 Q. You get the point? 4 MR. STEIN:

5 MR. STEIN: 5 A. So, what would be in that figure would be
6 A. We won't say it's exact, but we get what 6 the—it's GISA, it's data from GISA, General
7 you're saying. 7 Insurance Statistical Agency. It would
8 MR. FELTHAM: 8 include indemnity payments. It would
9 Q. Yes. 9 include the case reserves, and then it would
10 MR. STEIN: 10 include the actuarial reserve or the IBNR

11 A. Yes. 11 reserve that GISA and Ernst and Young would
12 MR. FELTHAM: 12 add onto it.

13 Q. Okay. So, I mean, based on what you agree 13 MR. FELTHAM:

14 with me on earlier, 1 mean that's stable 14 Q. Sorry, so we've got the case reserve?
15 claims costs. 15 MR. STEIN:

16 MS. DEAN: 16 A. Indemnity payment.
17 A. Well, when you're starting off at higher 17 MR. FELTHAM:

18 amount and it continues to increase, when 18 Q. Indemnity payment.

pp
19 you look at the neighbouring provinces - 19 MR. STEIN:

20 MR. FELTHAM: 20 A. The case reserve.

21 Q. No, just forget the neighbouring provinces 21 MR. FELTHAM:

(M 22 for a moment. I'm asking about Newfoundland 22 Q. Right.
23 and Labrador and the increase over a period 23 MR. STEIN:

24 of time that's something much less than the 24 A. Oh, you would also include within that
Ml

25 rate of inflation. 25 adjustment expenses, and then the actuarial
Page 34 Page 36

1 MS. DEAN: 1 reserve.

2 A. Well, and that's what we're here talking 2 MR. FELTHAM:

3 about is Newfoundland and Labrador, and 3 Q. Okay. And who puts the actuarial reserve
4 trying to stabilize the insurance market 4 on?

Ml 5 which—for auto insurance which is showing 5 MR. STEIN:

6 tremendous pressure and tremendous pressure 6 A. That would be done by GISA or Emst and
7 lends itself eventually to increased costs 7 Young.

Ml 8 for consumers which we're hearing from 8 MR. FELTHAM:

9 consumers is a difficult situation to be put 9 Q. Not Oliver Wyman?
10 in. 10 MR. STEIN:

Ml 11 MR. FELTHAM: 11 A. No, this—no, not in this figure. Oliver—I
12 Q. But let's go back to my question for a 12 mean, we're citing GISA. Oliver Wyman might
13 second. My earlier question you agree with 13 have, I mean, might have done that in then-

Ml 14 me that something going up at less than the 14 report, but we're citing just GISA here.
15 rate of inflation in terms of costs would be 15 MR. FELTHAM:

16 stable. And then, we see that the claims 16 Q. Okay.
Ml 17 costs in Newfoundland and Labrador have gone 17 MR. STEIN:

18 up much less than the rate of inflation for 18 A. Sorry, and this was written before the
19 the last 16 years. Ergo we've got 19 Oliver Wyman Report as well, so.

(M 20 stability, don't we? 20 MR. FELTHAM:

21 MS. DEAN: 21 Q. Sure, okay. 1 want to take you now to some
22 A. Stability at an incredibly high and 22 testimony from the 2005 Automobile Insurance

Ml 23 unsustainable level. 23 Review. So, this is testimony, I'm calling
24 MR. FELTHAM: 24 it testimony, a presentation of Mr.
25 Q. If we look at that 409-dollar figure in 2016 25 Forgeron, and I want to take you to
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•XI 1 something that he said back then. So, this 1 A. 1 don't know.

2 is a February 21st, 2005 transcript. And I'd 2 MR. FELTHAM:

3 like to look at page 23. So, while we're 3 Q. Okay. So, if we look at the transcript,
4 waiting to go there, I guess, so in 2005, 4 starting at 3 of Mr. Forgeron-and here, you
5 IBC was a cap proponent before this Board 5 know, just some context, here he's talking
6 then, correct? 6 about—he's there with Ms. Vail (phonetic)
7 MS. DEAN: 7 and also with IBC. And just to back it up
8 A. I believe so. I was not with IBC at that 8 to page 22, they're talking about total
9 time. 9 claims costs and drivers. And he—she says.
10 MR. FELTHAM: 10 "Now, as Don mentioned," this is on page 22,
11 Q. Okay, but you're aware that they were here 11 "Now, as Don mentioned before, this issue
12 in 2005 and they were a cap proponent? 12 has come up for discussion a couple of times
13 MS. DEAN: 13 in the recent past. Little has changed to
14 A. I am aware that they were here, absolutely. 14 make this cost environment more amenable to

15 MR. FELTHAM: 15 long-term stability. Little has changed to
16 Q. And they were a cap proponent? They were 16 really address these underlying cost
17 not here advocating for a cap in 2005? 17 factors. Temporarily premium adjustments
18 MS. DEAN: 18 happen, so there was a much better match.

m
19 A. I have not read Mr. Forgeron's presentation 19 but very soon the cost pressure started to
20 from 2005. 20 pick up again. I don't know if you want to
21 MR. FELTHAM: 21 add more onto that, Don." And we go to page

m 22 Q. Setting aside that for a moment, what Mr. 22 23.

23 Forgeron—^we'll get to that. But you know 23 MS. DEAN:

24 that in 2005 the IBC came to Newfoundland 24 A. Okay.
25 and Labrador before this Board and advocated 25 MR. FELTHAM:

Page 38 Page 40

1 for a cap on bodily injury claims? 1 Q. And then, Mr. Forgeron at line 3 starts and
2 MS. DEAN: 2 says, answer: "No, only to just reinforce
3 A. Okay. 3 that point, that unless you deal v^dth the
4 MR. FELTHAM: 4 significant cost driver to suggest that

|M« 5 Q. Well, you don't know that? 5 stability is going to be realized in the
6 MS. DEAN: 6 auto insurance marketplace is, you know, is
7 A. It's been something that we've been working 7 a false hope. It's simply not going to
8 on for an incredibly long time. So - 8 happen." But we just talked about stability
9 MR. FELTHAM: 9 a few minutes ago and we looked at claims
10 Q. And you know that Mr. Forgeron gave a 10 costs, and forgetting what level they were
11 presentation on behalf of IBC at that time? 11 at, because that's not what he's talking
12 MS. DEAN: 12 about here. He's talking about stability
13 A. I can see that here. 13 over time.

14 MR. FELTHAM: 14 MS.DEAN:

15 Q. Okay. Do you know what he stated would 15 A. Um-hm.

16 happen if we did not bring a cap into 16 MR.FELTHAM:

17 Newfoundland and Labrador back in 2005? 17 Q. We know that there has been stability in the
18 MS. DEAN: 18 auto premium charged for third-party
19 A. It is page 23, starting line 4? 19 liability coverage that relates to payment
20 MR. FELTHAM: 20 of BI claims, don't we?
21 Q. Yes. You don't—^it's not something you know 21 MS.DEAN:

22 now? This is—^you're seeing the transcript. 22 A. At a high level.
23 but you don't know what he said back then is 23 MR.FELTHAM:

24 what my point? 24 Q. Okay, but he's not talking about that. He's
25 MS. DEAN: 25 talking about the level that existed back
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1 then, right, which you would say is~already 1 MS. DEAN:

2 say is a high level. And he says you will 2 A. Um-hm.

3 not have stability, but as you've stated to 3 MR. FELTHAM:

>-• 4 me, we have had a stability in that. 4 Q. We've got the premiums and then we've got
5 Haven't we? 5 the investment income?
6 MS. DEAN: 6 MS. DEAN:

mm 7 A. At an unsustainably high level. 7 A. Yes.

8 MR. FELTHAM: 8 MR. FELTHAM:

9 Q. And we know that it's been increasing at a 9 Q. So, when you show Average Annual
10 rate below inflation since Mr. Forgeron's 10 Underwriting Loss, that's only one piece?
11 time back in 2006? 11 That's the premium piece, isn't it?
12 MS. DEAN: 12 MS. DEAN:

13 A. On average. 13 A. That's correct.

14 (9:45 a.m.) 14 MR. FELTHAM:

15 MR. FELTHAM: 15 Q. Okay. So, we don't see anything here in
16 Q. Before my colleague takes over his share, 16 terms of~forgetting about whether I take
17 there's only one other item I want to go to 17 issue with the accuracy of the numbers, and
18 and that's the slideshow again, sorry. I 18 we'll just assume for the moment that they

mm
19 keep calling it a slideshow and my friend is 19 are correct. We're only seeing what relates
20 making fun of my terminology. So, I 20 to premiums collected?
21 apologize if I'm not using the right 21 MS. DEAN:

mm
22 language for that. But Slide 4,1 just want 22 A. Correct.

23 to clarify on this document. 23 MR. FELTHAM:

24 MS. DEAN: 24 Q. All right. So, really that doesn't give us
25 A. Um-hm. 25 a full picture of what profitability is?
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1 MR. FELTHAM: 1 MS. DEAN:

mm 2 Q. So, as I understand it, as an automobile 2 A. We did see in one of the Oliver Wyman
3 insurer, you'd have sort of two sources of 3 reports the GISA ROE numbers. So, that
4 revenue? 4 would include both streams of revenue.

mm 5 MS. DEAN: 5 MR. FELTHAM:

6 A. Um-hm. 6 Q. Right. And that's in the Oliver Wyman, but
7 MR. FELTHAM: 7 just in terms of your document here?
8 Q. You'd have your premiums that you collect 8 MS. DEAN:

9 from the motoring public, and then, you'd 9 A. This is just underwriting.
10 have your investment income that you would 10 MR. FELTHAM:

11 eam on the float I'll call it. So, that 11 Q. This is just one piece, right?
12 is—^there's a lag between when claims 12 MS. DEAN:

13 payments have to be made and when—^and the 13 A. Correct.

14 total amount of premiums collected, and so. 14 MR. FELTHAM:

15 what you've got in between insurance 15 Q. So, when I was reading the 2005 report-and
16 companies have the ability to invest that. 16 maybe we can bring that up for a moment.
17 those collected premiums and eam investment 17 MS. GLYNN:

18 income. Do I have that right? 18 Q. The Board's report from 2005?
19 MS. DEAN: 19 MR. FELTHAM:

^■1 20 A. You do, and they're regulated federally in 20 Q. Oh sorry, yes. Thank you. And when we get
21 terms of those investments. 21 it, I'd like to go page 109, please. It's
22 MR. FELTHAM: 22 just something that stmck me. It was
23 Q. Okay. So, again, just to be—^my point on it 23 interesting when I was~and I read this
24 is we've got two pieces, if you will, to the 24 report, and then when I saw your graph, it
25 revenue, right? 25 made me think of this. So, if we go to page
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1 109, toward the bottom there. Okay, the 1 the case for 25 years before 2003, according
2 last paragraph. So, in this section of the 2 to what the Board noted back in 2005?
3 report they're talking about these two 3 MS.DEAN:
4 income sources that insurers have, premium 4 A. And it would be interesting to look at
5 and investment income. And at that time, it 5 investment income rates at that point in
6 says, "The consumer advocate noted that 2003 6 time versus what they are now.

urn 7 was the first time in 25 years that the 7 MR.FELTHAM:
8 property and casualty industry had an 8 Q. But the point being, regardless of what the
9 underwriting profit according to the facts 9 investment income rates—^25 years there were

m
10 of the General Insurance Industry in Canada 10 underwriting losses, and the insurance
11 in 2004." So, my point here is that, while II industry didn't fold up its tent, it didn't
12 you've shown us what's going on you say with 12 go bankrupt. Again, my point being just

tm
13 underwriting income, clearly from that 13 we're only seeing one side of the story in
14 statement, from the report referred to in 14 terms of profitability with respect to Slide
15 the 2005 study, the profitability piece and 15 4?

16 the investment income is obviously a really 16 MS.DEAN:
17 big part of this picture and really 17 A. We're also comparing two very different
18 important in terms of whether an insurance 18 points of time as well.

pm
19 company is making any money if for 25 years, 19 MR. FELTHAM:

20 from 2003 back, the insurers didn't make any 20 Q. Okay, I'm going to turn it over to my
21 money on premiums. You'll agree with that? 21 fiiend. Thank you very much.
22 MR. STEIN: 22 MS. DEAN:

23 A. Well, I mean, I'd have to see the numbers to 23 A. Thank you.
24 validate that statement, but you know, just- 24 MR. STEIN:

pp
25 but yes, investment income is an important 25 A. Yes.
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1 source of income for insurance companies. 1 KENNEDY, Q.C.:

mi 2 just like underwriting results are. 2 Q. Thank you. Good morning, Commissioners.
3 MR.FELTHAM: 3 Ms. Dean, I have two quick questions on that
4 Q. And we can't really get a sense of what's 4 point that you were just exploring with Mr.

pm 5 going on with profit without that, can we? 5 Feltham. Is it not correct that in 2017 in
6 MR.STEIN: 6 Canada the insurance industry reported 986
7 A. Overall in - 7 million dollars in investment profit alone?

pp 8 MR.FELTHAM: 8 MS.DEAN:

9 Q. Without knowing both parts I mean, the 9 A. For the entire country?
10 premiums collected and the investment 10 MR. STEIN:

11 income. 11 A. Can you please clarify your question? For
12 MR.STEIN: 12 the entire country, for a province, for a
13 A. It's important, yes, if you want to look at 13 line of business?

^■1 14 total profitability, it's important to look 14 KENNEDY, Q.C.:
15 at both which you can get out of the Oliver 15 Q. Is it not correct that in the first quarter
16 Wyman Report. 16 of 2017 the insurance industry in Canada
17 MS. DEAN: 17 reported 986 million dollars in investment
18 A. One of the important messages with Slide 4 18 profit alone?
19 is that there has been more money paid out 19 ROWE, Q.C.:
20 than has been taken in within this province. 20 Q. Madam Chair, can we have that clarified?
21 And that was one of the things that we 21 Does that include life insurers and
22 wanted to achieve with that graph with the 22 disability insurers or is it just auto
23 underwriting income. 23 insurers? I don't know where that comes
24 MR. FBLTHAM: 24 from.
25 Q. Right. And with respect, Ms. Dean, that was 25 KENNEDY, Q.C.:
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1 Q. I've asked the question. Can they answer? 1 MS. DEAN:

2 Is the answer yes or no? 2 A. How are you arriving at that number?
3 ROWE, Q.C.: 3 KENNEDY, Q.C.:
4 Q. They don't know what the context is. 4 Q. My question, Ms. Dean, in 2016 in
5 KENNEDY, Q.C.: 5 Newfoundland and Labrador, the
6 Q. I think the question is pretty clear, 6 Superintendent of Insurance demonstrates—
7 Commissioner—^Madam Chair. In the first 7 report demonstrates that the automobile
8 quarter of 2017, in Canada, did the 8 insurance in Newfoundland and Labrador made
9 insurance industry as a whole, report 986 9 100 million dollars in profit or 23 percent
10 million dollars in investment profit alone? 10 profit. Is that correct?
11 MR. STEIN: 11 MS. DEAN:

12 A. I would have to check. Don't have that off 12 A. That is not correct.

13 the top of my head. 13 KENNEDY, Q.C.:
14 KENNEDY, Q.C.: 14 Q. The number I put to you, Ms. Dean, I would
15 Q. So, that would equate with a 4-billion- 15 suggest, especially the 986 million dollars
16 dollar, close to a 4-billion-dollar profit. 16 in investment profit, would only be the
17 3.5 to 4-billion-dollar profit for the 17 banks that would make more money in Canada,
18 insurance industry as a whole in Canada? 18 is that correct?

19 MR. STEIN: 19 MS. DEAN:

20 A. We can't verify that. We don't know where 20 A. I do not follow the profitability of the
21 your numbers are coming fi*om. 21 banks, and I do not have a source for that
22 KENNEDY, Q.C.: 22 number.

23 Q. So, you don't know the answer? How much. 23 KENNEDY, Q.C.:
24 sir, did the insurance industry make in 2016 24 Q. Okay. Now you referred earlier to IBC or
25 in Canada as a whole, all lines of 25 the Insurance Bureau of Canada, your—who you
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1 insurance? 1 are, and I tried to get to from Ms. Elliott,
2 MR. STEIN: 2 but she really couldn't clarify. So, let's
3 A. Off the top of my head, I don't know. 3 just try this. How many members would there
4 KENNEDY, Q.C.: 4 be in the Insurance Bureau of Canada?
5 Q. You don't. You're the—^what's your role. 5 MS. DEAN:

6 sir? 6 A. We represent 90 percent of Canada's property
7 MR. STEIN: 7 and casualty insurers. So, that would be
8 A. I'm the director of Policy. 8 over 200 insurers across the country.
9 KENNEDY, Q.C.: 9 KENNEDY, Q.C.:
10 Q. ForlBC? 10 Q. Okay. So, this would be all lines of
11 MR. STEIN: 11 insurance, is that correct?
12 A. That's correct, yeah. 12 MS. DEAN:

13 KENNEDY, Q.C.: 13 A. Home, car and business.
14 Q. And you don't know the answer to that 14 KENNEDY, Q.C.:
15 question? 15 Q. Okay.
16 MR. STEIN: 16 MS. DEAN:

pp 17 A. I do not know the answer to that question. 17 A. Life and health is completely another part
18 KENNEDY, Q.C.: 18 of the industry.
19 Q. Okay. Ms. Dean, in 2016 in Newfoundland and 19 KENNEDY, Q.C.:
20 Labrador, the Superintendent of Insurance, 20 Q. Are all Newfoundland and Labrador insurance
21 again my math might be very simplistic here. 21 companies members of IBC? All companies who
22 shows what I would suggest to you as ICQ 22 operate in Newfoundland and Labrador, are

pp 23 million dollars in profit for the automobile 23 they members of IBC?
24 insurance industry in this province. Is 24 MS. DEAN:

25 that correct? 25 A. Not all.
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mm 1 KENNEDY, Q.C.: 1 KENNEDY, Q.C.:
2 Q. You've indicated I think that four companies 2 Q. That if we write a public body and ask for
3 write 80 percent of the automobile insurance 3 certain information, then there's

mm 4 business. Are they members of IBC? 4 information provided. Certain can be
5 MS. DEAN: 5 redacted or privileged, but you're aware
6 A. They are. 6 that that process exists?

mm 7 KENNEDY, Q.C.: 7 MS. DEAN:

8 Q. And then, I think the—^well, I can go to 8 A. I am.

9 this, say if we need to, Ms. Dean, but 9 KENNEDY, Q.C.:

mm 10 you've been here throughout the hearing. 10 Q. You are aware, although it's—^there seems to
11 Ms. Elliott referred to six major insurers I 11 be some reluctance on your part to admit it,
12 think, ID, AVIVA, Intact, RSA, who else? 12 that IBC lobbied for the cap in Newfoundland

mm 13 There was two more. There were six major 13 and Labrador in 2005? You're aware of that?

14 insurers which she referred to. Do you 14 Okay, maybe you're not.
15 remember that? 15 MS. DEAN:

16 MS. DEAN: 16 A. It certainly would make sense.
17 A. Travelers, Co-operators. 17 KENNEDY, Q.C.:
18 KENNEDY, Q.C.: 18 Q. Yes. They also lobbied governments across

I""*
19 Q. Yes, Travelers, Co-op, yes. 19 Canada, Nova Scotia, New Brunswick, PEI, for
20 MS. DEAN: 20 example. You're aware of that?
21 A. Yes. 21 MS. DEAN:

22 KENNEDY, Q.C.: 22 A. Yes.

23 Q. So, they're all members of IBC, correct? 23 KENNEDY, Q.C.:
24 MS. DEAN: 24 Q. Correct?

im
25 A. One of them is not. 25 MS. DEAN:
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1 KENNEDY, Q.C.: 1 A. Correct.

m 2 Q. And who is that? 2 KENNEDY, Q.C.:
3 MS. DEAN: 3 Q. In fact, what we see at times that the
4 A. Co-operators. 4 lobbying or that the imposition of the cap

mm 5 KENNEDY, Q.C.: 5 or an application such as we're dealing with
6 Q. Okay. Now, one of the roles of IBC is 6 here today is preceded by a crisis, isn't
7 lobbying, isn't it? 7 it?

mm 8 MS. DEAN: 8 MS. DEAN:

9 A. Correct. 9 A. We strive to continue conversations with

10 KENNEDY, Q.C.: 10 governments, provincial governments, about
mm 11 Q. Yes. Lobbying governments particularly? 11 the heavily-regulated auto insurance

12 MS. DEAN: 12 product. And we hope that the auto
13 A. Um-hm. 13 insurance product does not arrive at a

mm 14 KENNEDY, Q.C.: 14 crisis because that does not benefit

15 Q. And you heard some discussion here 15 consumers. So, we work to provide the best
16 yesterday, Ms. Dean, of ATIP or Access to 16 information that we have as an industry to
17 Information and the Protection of Privacy 17 the provincial governments that regulate our
18 Act? 18 industry.
19 MS. DEAN: 19 KENNEDY, Q.C.:
20 A. Um-hm. 20 Q. Are you aware of the crisis which occurred
21 KENNEDY, Q.C.: 21 in New Brunswick in 2004 which led to

22 Q. You're aware that that exists in every 22 Bemard—or partly led to Bernard Lord's
23 province? 23 defeat in New Brunswick, and then, the cap
24 MS. DEAN: 24 came in after that. Are you aware of that?
25 A. I am. 25 MS. DEAN:
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1 A. I am certainly aware of the crisis that 1 be the department responsible for the
2 arose throughout this entire region at that 2 automobile industry regulation, correct?
3 time. 3 MS. DEAN:

4 KENNEDY, Q.C.: 4 A. Correct.

5 Q. Yes, and you-Fm sure you're not going to 5 KENNEDY, Q.C.:
6 agree with me. I'm going to put this to 6 Q. So, I think there have been by my account at
7 you, has the IBC in any way contributed to 7 least three ministers?

8 or helped create the crisis in relation to 8 MS. DEAN:

9 the taxi drivers which has now led us to 9 A. That's sounds about right.

1*1
10 where we are here today? 10 KENNEDY, Q.C.:
11 MS. DEAN: 11 Q. Minister Trimper. I think Minister Joyce
12 A. We have not created a crisis with taxi 12 was there for a while.

13 drivers. That is outside of the role, my 13 MS. DEAN:

14 role, in representing our members and 14 A. He was.

15 private passenger vehicles in this hearing. 15 KENNEDY, Q.C.:

(*<
16 KENNEDY, Q.C.: 16 Q. And now. Minister Gambin-Walsh.
17 Q. Are IBC registered lobbyists in the Province 17 MS. DEAN:

18 of Newfoundland and Labrador? 18 A. Gambin-Walsh, correct.

r*
19 MS. DEAN: 19 KENNEDY, Q.C.:
20 A. We are. 20 Q. Have you met with all three of them?
21 KENNEDY, Q.C.: 21 MS. DEAN:

1*1
22 Q. And are you a registered lobbyist? 22 A. I've met with all three of those ministers.

23 MS. DEAN: 23 KENNEDY, Q.C.:
24 A. I am. 24 Q. Have you met with other ministers in the

m
25 KENNEDY, Q.C.: 25 government?
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1 Q. Who else in the IBC will be a registered 1 MS. DEAN:

t*i 2 lobbyist? 2 A. We have met with other ministers in the

3 MS. DEAN: 3 government with other files.
4 A. Don Forgeron, our president and CEO. Also, 4 KENNEDY, Q.C.:
5 a gentleman who is just recently no longer 5 Q. When you say other files, I'm talking about
6 with us, Tom O'Handley, would have been 6 the automobile insurance industry is what
7 registered as a lobbyist. 7 I'm talking about now.

«*» 8 KENNEDY, Q.C.: 8 MS. DEAN:

9 Q. In the last two year, how many meetings have 9 A. Okay.
10 either you or IBC personnel that you're 10 KENNEDY, Q.C.:

j*i 11 aware of met with ministers of the 11 Q. So, have you met with other ministers in the
12 Newfoundland and Labrador Government? 12 government in relation to the automobile
13 MS. DEAN: 13 industry and particularly the imposition of

** 14 A. There have been several meetings. We have 14 a cap?
15 had several new ministers in which we go in 15 MS. DEAN:

16 to introduce ourselves, and the industry and 16 A. That would not have been the primary agenda
(*» 17 the information that we would be able to 17 item on the meeting with other ministers as

18 provide. 18 our industry does interact with other
19 KENNEDY, Q.C.: 19 departments on a number of levels. For
20 Q. Yes. And my question though is how many 20 example, oil spill remediation.
21 meetings have there been? Do you know that? 21 KENNEDY, Q.C.:
22 MS. DEAN: 22 Q. Okay, did—^first how many meetings did you

1*1
23 A. I don't have the exact number of meetings. 23 have with other ministers? Have you met
24 KENNEDY, Q.C.: 24 with the minister of Finance? I think there

25 Q. And Service Newfoundland and Labrador would 25 have been a couple of ministers of Finance.
Discoveries Unlimited Inc. (709)437-5028 Page 57 - Page 60



June 12,2018 2017 Automobile Insurance Review

Page 61 Page 63
1 Have you met with them? 1 MS. DEAN:

2 MS. DEAN: 2 A. Average claim. Taxes associated with claims
3 A. Not the most recent minister of Finance. 3 costs?

mm 4 KENNEDY, Q.C.: 4 KENNEDY, Q.C.:
5 Q. Did you meet with the previous minister of 5 Q. Yes, the $409 that you refer to there, is
6 Finance? 6 that including the HST that's paid on that?

mm 7 MS. DEAN: 7 MS. DEAN:

8 A. Yes, I did. 8 A. The RST?

9 KENNEDY, Q.C.: 9 KENNEDY, Q.C.:

mm
10 Q. How often? 10 Q. RST.
11 (10:00 a.m.) 11 MS. DEAN:

12 MS. DEAN: 12 A. Sorry.
13 A. I met with her once or twice in relation—the 13 KENNEDY, Q.C.:
14 primary agenda on that meeting was the 14 Q. Well, we pay -
15 implementation of the RST when this 15 MS. DEAN:

mm
16 government brought back the RST. 16 A. Yes, it's the retail sales tax which is over
17 KENNEDY, Q.C.: 17 and above.

18 Q. Yes, you know the cap—^but the cap came up or 18 KENNEDY, Q.C.:
19 did it? Well, you tell me. 19 Q. HST/GST, yes.
20 MS. DEAN: 20 MS. DEAN:

21 A. I'm trying to - 21 A. That was just HST/GST charged on claims
22 KENNEDY, Q.C.: 22 pieces.
23 Q. You tell me now. 23 KENNEDY, Q.C.:
24 MS. DEAN: 24 Q. The claims costs of 409 average, does that

mm
25 A. I'm trying to remember. It was some time 25 include also the cost of taxes?
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1 ago because the RST implementation and how 1 MS. DEAN:

2 companies would be able to do a systems 2 A. It does not include the RST which was just
3 change is in the timeline that government 3 implemented in, I believe it was July of
4 required was—certainly took up a lot of time 4 2016, if I recall.
5 during that meeting. It may very well have 5 KENNEDY, Q.C.:
6 come up. 6 Q. Does it include any taxes?
7 KENNEDY, Q.C.: 7 MS. DEAN:

8 Q. So, you don't remember if—you don't remember 8 A. It includes input taxes, so -
9 whether or not you met with the minister of 9 KENNEDY, Q.C.:
10 Finance maybe for another reason and 10 Q. And what percent? Are they minor taxes, if
11 discussed the cap, is that what you're 11 there's any such thing?
12 telling me? 12 MR. STEIN:

13 MS. DEAN: 13 A. You're referring to claims, the claims cost
mm 14 A. I'm telling you that 1 do remember meeting 14 figures?

15 with the minister of Finance. I do remember 15 KENNEDY, Q.C.:
16 that it was focused on the RST. 1 do not 16 Q. Yes.
17 remember other portions of that discussion 17 MR. STEIN:

18 because we were in a very tight timeline and 18 A. And are there taxes applied on them?
19 government was trying to get answers from 19 KENNEDY, Q.C.:
20 the industry, industry was trying to get 20 Q. Yes, well you-
21 answers from government at that point. 21 MR. STEIN:

22 KENNEDY, Q.C.: 22 A. I mean, yeah, regular GST/HST, some of these
(—1

23 Q. Just out of curiosity, the claim that-when 23 are exempt from those, but the—^but yes, if
24 you look at your average claims cost, does 24 taxes were incurred, they're included in
25 that include the taxes? 25 those numbers.
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1 KENNEDY, Q.C.: 1 the premier's office?
2 Q. Because the previous government had removed 2 MS. DEAN:

3 the 15 percent on the HST or on the tax, on 3 A. At an informal event 1 had a conversation

4 insurance premiums. 4 with members of the premier's office, but we
5 MS. DEAN: 5 were unable to secure meetings with anyone
6 A. On insurance, correct. 6 in the premier's office. 1 know our
7 KENNEDY, Q.C.: 7 president and CEO when there's a new premier
8 Q. Okay. So, when you had put forward your 8 anywhere in this country, he likes to
9 average claims costs now of~$409, does that 9 introduce himself and certainly the
10 include taxes? 10 industry, and we were never granted a
11 MR. STEIN: 11 meeting.
12 A. Are you referring to the - 12 KENNEDY, Q.C.:
13 MS. DEAN: 13 Q. In the informal meeting or discussion with
14 A. The RSI. 14 the premier or members of the premier's
15 MR. STEIN: 15 office, did the cap come up?
16 Q. The RST, I believe, is applied on premiums. 16 MS. DEAN:

17 I do not believe it's included in the claims 17 A. The cap did come up, that's what my members
18 costs, only—the only taxes included on the 18 pay me to do.

tm
19 claims cost numbers would be the taxes 19 KENNEDY, Q.C.:
20 incurred for those claim services. 20 Q. If 1 were to suggest—^sorry?
21 KENNEDY, Q.C.: 21 MS. DEAN:

22 Q. Now let's come back to your meetings with 22 A. My members pay me to lobby government
23 the ministers of government. How many other 23 members.

24 ministers of government have you met with. 24 KENNEDY, Q.C.:
25 Ms. Dean, you or anyone at IBC to the best 25 Q. Are there any emails—okay, before 1 get to
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1 of your knowledge? 1 that, excuse me, how often have you met with
2 MS. DEAN: 2 bureaucrat's in the Department of Service
3 A. Certainly. We've met with the Minister of 3 Newfoundland and Labrador in the last 12 to

4 Transportation to discuss road safety. 4 24 months?

5 KENNEDY, Q.C.: 5 MS. DEAN:

6 Q. Did the cap come up? 6 A. It would be a number of times, certainly
7 MS. DEAN: 7 when they have questions of our industry and
8 A. I believe it did. Minister of Environment 8 we need to discuss what's going on within
9 with regard to oil spill remediation and 9 the market. Whenever we have updated data.
10 climate change. 10 we request meetings with those officials, so
11 KENNEDY, Q.C.: 11 it would be a number of times.

12 Q. Did the cap come up? 12 KENNEDY, Q.C.:
13 MS. DEAN: 13 Q. I'm interested in the cap. How many times
14 A. That meeting, climate change and certainly 14 have you met with bureaucrats, officials,
15 what's been happening with the weather was a 15 either at the director level, ADM or deputy
16 very large conversation. It may have, 1 do 16 level in the Department of Service
17 not recall. 17 Newfoundland and Labrador in the last 12 to

18 KENNEDY, Q.C.: 18 24 months where you discussed the cap?
19 Q. Okay. Have you met with the government 19 MS.DEAN:

m 20 caucus as a whole, for example? 20 A. A number of times, 1 don't have the exact
21 MS. DEAN: 21 number off the top of my head.
22 A. Government caucus? No, we have not in this 22 KENNEDY, Q.C.:

{^1 23 province. 23 Q. Two dozen?

24 KENNEDY, Q.C.: 24 MS. DEAN:

25 Q. Have you met with the premier or anyone in 25 A. Within the last 24 months?
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PI 1 KENNEDY, Q.C.: 1 happening, isn't it?
2 Q. Yeah. 2 MS. DEAN:

3 MS. DEAN: 3 A. To gather information about what's happening
4 A. That would be excessive. 4 with the market and present information and
5 KENNEDY, Q.C.: 5 best practices in other jurisdictions. It's
6 Q. Okay, well 15? 6 a more effective model than having 200
7 MS. DEAN: 7 different insurance companies constantly
8 A. Maybe 10; likely less. 8 requesting meetings with those who regulate
9 KENNEDY, Q.C.: 9 them.

10 Q. One of the new commissioners at the PUB was 10 KENNEDY, Q.C:
11 the former, I think, superintendent of 11 Q. I want to now deal with the May 2018 report,
12 insurance, did you meet with him? 12 if we could bring that up, please. And
13 MS. DEAN: 13 first just confirm for me, Ms. Dean, that
14 A. I did. 14 there are no—^I don't see anyway, any
15 KENNEDY, Q.C.: 15 particular mention in the February 2018
16 Q. How often did you meet with him? 16 report in relation to fees paid to lawyers,
17 MS. DEAN: 17 is that a fair statement? Am I accurate on

18 A. Oh goodness, I met with him maybe three 18 that?

19 times. 19 MS. DEAN:

20 KENNEDY, Q.C.: 20 A. In the May 2018 report?
21 Q. Okay, so there were regular meetings with 21 KENNEDY, Q.C.:
22 bureaucratic officials in the Department of 22 Q. Or excuse me, the first one, February 2018.
23 Service of Newfoundland and Labrador where 23 MS. DEAN:

24 the cap was discussed? 24 A. That would be a fair statement.

25 MS. DEAN: 25 KENNEDY, Q.C.:
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1 A. Yes. 1 Q. Yeah. Yet in the May 2018 report, we
2 KENNEDY, Q.C.: 2 basically get an attack on lawyers, don't
3 Q. Okay, that's what you do, you lobby. 3 we?

4 MS. DEAN: 4 MS. DEAN:

wm 5 A. We bring a number of industry issues and 5 A. Sorry, what page are you looking at?
6 certainly respond to what's happening within 6 KENNEDY, Q.C.:
7 the market. 7 Q. My first question, it's an overall question

1*1 8 KENNEDY, Q.C.: 8 that in the May 2018 report there's
9 Q. Yes. Now how is IBC funded? Do other 9 basically an attack on lawyers, isn't there?
10 insurance companies pay certain amounts of 10 MS. DEAN:

(*f 11 money to be part of the IBC, where does your 11 A. We gather information when we prepare these
12 money come from? 12 reports from members and we certainly have
13 MS. DEAN: 13 discussions because we are submitting

p^ 14 A. Insurance companies, our members, pay a 14 reports that represent their experience in
15 membership fee. 15 any jurisdiction.
16 KENNEDY, Q.C.: 16 KENNEDY, Q.C.:

fm 17 Q. And part of that will come from the claims 17 Q. Yeah, so it's not an attack on lawyers is
18 or the premiums that are paid by the 18 what you're saying?
19 insurers, is that a fair statement? 19 MS. DEAN:

1*1 20 MS. DEAN: 20 A. It's a simulation or resembled information

21 A. They pay us and I - 21 from our members in order to prepare this
22 KENNEDY, Q.C.: 22 report.

i*t 23 Q. So the innocent accident victim is paying 23 KENNEDY, Q.C.:
24 for you to take away or to lobby government 24 Q. You can say you don't like us, it doesn't
25 to take away their own rights, that's what's 25 matter, Ms. Dean, you know, that's not going
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1 to affect me personally. Let's go to page 1 expected to heal in a few days, weeks or
2 4. 2 months and to turn it into tens of thousands

3 MS. DEAN: 3 of dollars in cash is why 82 percent of
4 A. I have no personal - 4 injury claims involve personal injury
5 KENNEDY, Q.C.: 5 lawyers." What do you mean by that
6 Q. Well I'm going to show you that IBC does. 6 statement?

7 Let's go to page 4, please, of the May 2018 7 MS.DEAN:

8 report. The second paragraph, these massive 8 A. Well, as we saw in the Closed Claims Study
9 non-pecuniary damage payments, so someone 9 that was prepared by Oliver Wyman, 82
10 who gets $20,000 for an injury that affects 10 percent of injury claims, minor injury
11 their quality of life to the point of being 11 claims involved legal counsel. That is a
12 able to play with their children, go to 12 high amount when we compare that to

Pi* 13 work, clean the house, do the things that 13 neighbouring provinces.
14 other normal people do, that's a massive 14 KENNEDY, Q.C.:
15 payment, is it, Ms. Dean, is that what 15 Q. Do you agree with me? Ms. Dean, that one of

p*
16 you're saying? 16 the most basic premises of our legal system
17 MS.DEAN: 17 in Canada is that people have the right to
18 A. We are discussing minor injuries in these 18 be represented by lawyers and the right to

p*
19 submissions, minor injuries only where 19 access justice?
20 individuals will recover. 20 MS.DEAN:

21 KENNEDY, Q.C.: 21 A. Absolutely, but also insurance is an
22 Q. Whiplash 2, whiplash 1 and 2 is described as 22 indemnity to once you are, one of the basic
23 a minor injury, isn't it? 23 principles is that of indemnity in placing
24 MS. DEAN: 24 you back to where you were prior to the

p*
25 A. It is. 25 incident, and what we are stressing.
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1 KENNEDY, Q.C.: 1 certainly in this report, is the care and
ppp 2 Q. So that person who has a neck injury, 12 to 2 getting individuals in this province better.

3 24 months recuperating, affecting their 3 quicker and back to their regular lives.
4 ability to do the normal things that they 4 KENNEDY, Q.C.:

p* 5 do, that $20,000 to $30,000 that he or she 5 Q. So lawyers prevent that from happening, do
6 gets, that's a massive payment, is it? 6 they?
7 MS.DEAN: 7 MS. DEAN:

p* 8 A. Minor injuries are those which individuals 8 A. That's not what we're saying, it's just that
9 will recover, and we are referring to the 9 the process could be a lot quicker to get
10 non-pecuniary damages amounts here versus 10 individuals better quicker. Again, we are
11 what is paid in other provinces in relation 11 all working within the constraints of the
12 to what is driving premiums in this 12 current legislation and regulation.
13 province. 13 KENNEDY, Q.C.:

pp 14 KENNEDY, Q.C.: 14 Q. Let me read this to you again, "The ability
15 Q. We'll come to that later. So these massive 15 to take an injury that is expected to heal
16 non-pecuniary damage payments correspond 16 in a few days, weeks or months and turn it
17 directly to auto insurance legislation that 17 into tens of thousands of dollars in cash is

18 emphasizes cash payments over health 18 why 82 percent of injury claims involve
19 outcomes, so again, back to—^I'm not going to 19 personal injury lawyers." Are you alleging
20 repeat that, Mr. Feltham dealt with that 20 here that personal injury lawyers engage in
21 issue of cash over care, correct? 21 fraudulent practices?
22 MS.DEAN: 22 MS.DEAN:

tm 23 A. Correct. 23 A. Not referring to any such thing, I am
24 KENNEDY, Q.C.: 24 referring to the fact that there are
25 Q. "The ability to take an injury that's 25 certainly larger amounts paid for non-
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mm 1 pecuniary damages in this province over and 1 KENNEDY, Q.C.:
2 above that which ensures that the victims of 2 Q. Are they a member of the IBC?
3 motor vehicle collisions are healing, 3 MS. DEAN:

mm 4 received the treatment that they require and 4 A. Yes, they are.
5 incur any out-of-pocket expenses for lost 5 KENNEDY, Q.C.:
6 wages and so on, that the current system—^and 6 Q. You've read their report?
7 insurance is very much a system, insurers 7 MS. DEAN:

8 offer a product and they manage claims at 8 A. Yes.

9 the end of the day for those unfortunate few 9 KENNEDY, Q.C.:
mm 10 of us who have to make a claim, while the 10 Q. You know what's in their report?

11 many pay for it. And what we're hearing 11 MS. DEAN:

12 from consumers is that the pressures of 12 A. I do.

mm
13 paying for this current system is 13 KENNEDY, Q.C.:
14 challenging to the pocket books of many 14 Q. That's an attack on lawyers, isn't it?
15 Newfoundlanders and Labradorians. 15 MS. DEAN:

mm 16 KENNEDY, Q.C.: 16 A. 1 certainly can't speak on behalf of Aviva.
17 Q. It's a very good answer, but 1 'm going to 17 KENNEDY, Q.C.:
18 come back to my question now. Are you 18 Q. Well, as a member of the IBC, don't you
19 alleging - 19 speak on behalf of Aviva and other insurance
20 ROWE, Q.C.: 20 companies?
21 Q. Madam Chair, she's answered the question. 1 21 MS. DEAN:

« 22 mean- 22 A. From time to time some of our members choose

23 KENNEDY, Q.C.: 23 to advance additional commentary to that
24 Q. She has not answered—I asked a question, 24 which the group of insurers that we assemble
25 there was no answer. Listen to my question 25 to come up with positions put forward.
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1 and listen to her answer. 1 KENNEDY, Q.C.:
mm 2 ROWE, Q.C.: 2 Q. Okay, let's go to your next paragraph.

3 Q. She said at the beginning - 3 "This personal injury lawyer rate
4 KENNEDY, Q.C.: 4 representation is unusually high." Is there

mm 5 Q. Can I ask my question? 5 something wrong with people being
6 CHAIR: 6 represented by lawyers in the view of IBC?
7 Q. Mr. Kennedy, are you - 7 MS. DEAN:

mm 8 ROWE, Q.C.: 8 A. No, it's just in our observation it's
9 Q. - that she was not alleging fraudulent 9 unusually high when compared to neighbouring
10 parties. 10 provinces.

rm 11 CHAIR: 11 KENNEDY, Q.C.:
12 Q. I was just going to say, are you just 12 Q. Let's go to the next paragraph, "That so
13 looking for a "yes" or "no"? 13 many Newfoundland and Labrador claims have

mm 14 KENNEDY, Q.C.: 14 personal injury lawyers is a symptom of the
15 Q. I'm going to come back to my question, is 15 problem that has caused consumers to have to
16 are you alleging then that lawyers are 16 pay hundreds of dollars more for insurance."

mm 17 engaged in dishonest or unethical practices? 17 MS. DEAN:

18 MS. DEAN: 18 A. Yes.

19 A. No. 19 KENNEDY, Q.C.:

tm 20 KENNEDY, Q.C.: 20 Q. Are you blaming lawyers for the increase in
21 Q. Now, who is Aviva, are they a member of— 21 premiums?
22 they're a big insurance company, aren't 22 MS. DEAN:

rm 23 they? 23 A. lam not. 1 am blaming the system and I am
24 MS. DEAN: 24 blaming the current legislator of a
25 A. Yes, they are. 25 regulatory regime that has led to the
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1 situation. It's also important to keep in 1 claims the claims payouts are significantly
2 mind that the last reforms in this province 2 higher?
3 were 2004, that is 14 years ago. Any system 3 MS. DEAN:

4 where you have an industry that offers the 4 A. This is a snapshot of Aviva's experience as
5 product and you have government that 5 a company itself, so I certainly can't
6 regulates it, from both the product and the 6 comment on that. I'm not an employee of
7 pricing side of things, there needs to be a 7 Aviva, they do not share on an ongoing basis
8 review from time to time. We are well 8 this type of information with me. What we
9 overdue in this province for that review. 9 are talking about in our report is the

m 10 KENNEDY, Q.C.: 10 current legislative and regulatory system
11 Q. Okay. Again, a very good answer, but let me 11 that insurers, as well as drivers.
12 come back to my question. My question was 12 participate in within this province.

m 13 that so many—^I'm reading you the statement, 13 KENNEDY, Q.C.:
14 "That so many Newfoundland and Labrador 14 Q. Okay, so in your experience, IBC's
15 claims have personal injury lawyers is a 15 experience, would you agree that claims are
16 symptom of the problem." So my question is. 16 settled for three to four times more money
17 that indicates to me that you are blaming 17 when lawyers are involved, as opposed to
18 lawyers for the increase in premiums for the 18 individuals negotiating with the insurance

wm
19 average person in this province, is that 19 companies themselves, insurance adjusters
20 what you are saying there? 20 themselves, is that a general principle?
21 (10:15 a.m.) 21 MS.DEAN:

22 MS. DEAN: 22 A. I have aggregate claims information that
23 A. No, I'm blaming the current system, the 23 show that certainly claims in this province
24 current regulatory and legislative regime. 24 are unsustainably high.
25 KENNEDY, Q.C.: 25 KENNEDY, Q.C.:
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1 Q. Okay, now it wouldn't be that so many 1 Q. Okay, let's go to the heading down there.
2 lawyers are involved because there's such a 2 the shocker, the number of lawyers, so you
3 mistrust of the greedy insurance industry, 3 and Aviva, IBC and Aviva appear to share the
4 is it? 4 same approach towards the number of lawyers
5 MS.DEAN: 5 involved in personal injury claims, that's
6 A. It's the same industry that serves customers 6 what we just went through earlier, correct?
7 in other provinces as well, and those 7 MS.DEAN:

8 provinces have individuals who are involved 8 A. It's certainly a higher amount that what is
9 in motor vehicle collisions who get better 9 evident in the neighbouring provinces when
10 and go on with their lives. 10 it comes to minor injuries.
11 KENNEDY, Q.C,: 11 KENNEDY, Q.C.:
12 Q. So let's continue a little bit further. If 12 Q. And that's a bad thing from IBC's
13 I could ask to have the Aviva submission at 13 perspective, is it?

im 14 page 11, brought up, please? May, 2018. 14 MS. DEAN:

15 Aviva puts out some stats here, I just want 15 A. It's one piece of why we need to take a look
16 to see if you agree with these stats. So if 16 at the system.
17 you look, you'll see there's a nice colour 17 KENNEDY, Q.C.:
18 pie. "Aviva settlement average was 34,886. 18 Q. Okay, because what, lawyers are making too
19 Settlements were noticeably higher when 19 much money, is that what you're saying?
20 there was legal representation. 41,000 with 20 MS. DEAN:

21 legal representation versus 9900 with no 21 A. I haven't said that.

22 legal representation." Now whether or not 22 KENNEDY, Q.C.:
23 those numbers are accurate as a whole, do 23 Q- Okay, the last point on the Aviva, and I
24 you agree with the general principle that 24 want to see again if these statistics
25 when lawyers are involved in personal injury 25 correspond with your own, that last
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mm 1 paragraph, "Legal representation impacts the 1 at the end of the day. We are hearing loud

2 lengA of time it takes to resolve a claim. 2 and clear from consumers that they are
3 In the Aviva sample, claims with no legal 3 paying too much for insurance within this
4 representation closed after an average of 4 province and we can't ignore the fact that
5 352 days; while claims with legal 5 the premiums of the many pay for the few.
6 representation took an average of 922 days." 6 However, when we're talking about those

rm 7 Again, is that a basic principle that you 7 injured in motor vehicle collisions, those
8 encounter that unrepresented victim claims 8 folks need to get better and that's why our
9 settle much quicker than claims involving 9 recommendations also go on to advance some

m 10 lawyers? 10 additional recommendations.
11 MS. DEAN: 11 KENNEDY, Q.C.:
12 A. That would be the experience of one of our 12 Q- So again, two questions that come out of

mm 13 member companies that I do not have the 13 that because with all due respect, I don't
14 background or the ability to comment on 14 think you've answered my question. So is it
15 those specific numbers. 15 the position of IBC that you would prefer to
16 KENNEDY, Q.C.: 16 have unrepresented accident victims
17 Q. Okay, can you find those numbers for us. 17 negotiate with insurance adjusters directly.
18 from an IBC perspective? 18 as opposed to having lawyers involved?
19 MS. DEAN: 19 MS.DEAN:

20 A. No, I would not have access to those 20 A. We would prefer to see a sustainable auto
21 numbers. 21 insurance market in Newfoundland and

mm
22 KENNEDY, Q.C.: 22 Labrador.

23 Q. Can you find from an IBC perspective the 23 KENNEDY, Q.C.:
24 difference between when claims settled, the 24 Q. With all due respect, my question is "yes"
25 amount the claim settled in unrepresented 25 or "no". If you can't answer it, fair
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1 victims versus represented victims? 1 enough. Do you, are you suggesting that
2 MR. STEIN: 2 there should be a system where unrepresented
3 A. If it's anywhere, it would be in Oliver 3 accident victims negotiate with insurance
4 Wyman's Closed Claims Study Report. 4 adjusters directly, as opposed to being
5 KENNEDY, Q.C.: 5 represented by lawyers?
6 Q- Okay, now let's go to—is it IBC's position 6 MS. DEAN:

7 that there was too high a percentage of 7 A. There should be a system where those who are
mm 8 lawyers or too high a percentage of accident 8 injured heal and receive a reasonable amount

.9 victims represented by lawyers? 9 of compensation.
10 MS.DEAN: 10 KENNEDY, Q.C.:
11 A. 82 percent as presented by the Closed Claims 11 Q. So you're not going to answer my question.
12 Study, as undertaken by Oliver Wyman, that 12 are you? You're refusing to answer the
13 seems to be a high amount. 13 question?

i-i 14 KENNEDY, Q.C.: 14 ROWE, Q.C.:
15 Q. So the preferable, the IBC would prefer a 15 Q. Madam Chair, IBC has put forth their
16 system where an accident victim negotiates 16 position that there should be a reform of
17 directly with an insurance adjuster and gets 17 the existing system. I mean, this is not a
18 $2,500.00 as opposed to a case where a 18 fair question to put to Ms. Dean who is here
19 lawyer is involved and they get $30,000, is 19 on behalf of IBC. She's only quoting the

pi^ 20 that the system that you're proposing? 20 statistics that came out of the Closed
21 MS.DEAN: 21 Claims Study.
22 A. One of the things in terms of the insurance 22 CHAIR:

mm 23 system, insurers can cost anything. They 23 Q. Sounds to me like you've gotten as far as
24 can cost out any form of a system. The 24 you're going to go.
25 difficulty comes with what that price tag is 25 KENNEDY, Q.C.:
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mm 1 Q- Thank you. Madam Chair. Now, when we have 1 KENNEDY, Q.C.:

2 litigation, do IBC members, the insurances 2 Q. So the negotiations that take place between
3 companies, they have lawyers, correct? 3 adjusters and lawyers would be based on the

mm 4 MS. DEAN: 4 caselaw that has been determined by our
5 A. Uh-hm, correct. 5 courts.

6 KENNEDY, Q.C.: 6 MS DEAN:

7 Q. They can hire lawyers to fight claims? 7 A. Correct.
8 MS. DEAN: 8 (10:30 a.m.)
9 A. Correct. 9 KENNEDY, Q.C.:
10 KENNEDY, Q.C.: 10 Q. So are you saying there that the courts are
11 Q. Our system is set up so that we can go to 11 getting it wrong too, that they're not
12 court and courts will determine what they 12 applying the prevailing medical literature?

mm 13 appropriate amounts are for non-pecuniary 13 MS. DEAN:
14 general damages, loss of past income, cost 14 A. We are stating that there is a report, a
15 of future care, housekeeping, maintenance 15 study that was conducted in 2015 that can

mm 16 capacity, courts can do all that? 16 certainly add to the body of knowledge with
17 MS. DEAN: 17 regard to the prevailing medical literature.
18 A. Uh-hm. 18 KENNEDY, Q.C.:

cm 19 KENNEDY, Q.C.: 19 Q. So that report that by your footnote is
20 Q. Are you aware of in the last couple of years 20 dated, what you say is the prevailing
21 of any of the insurance companies in this 21 medical literature, is dated December 2014.

mm 22 province have taken any claims to courts 22 In the last four years, has the IBC or any
23 that would be characterized as what you call 23 of their—excuse me, any of the member
24 minor injury? 24 companies taken a case to court to ensure

mm
25 MS.DEAN: 25 that this prevailing medical literature is
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1 A. I am not aware, but that doesn't mean that 1 before the judges of our province?

mm 2 they haven't. 2 MS. DEAN:

3 KENNEDY, Q.C.: 3 A. Not that I'm aware of, but again, that
4 Q. Now I want to come to page 5 of your 4 doesn't mean it hasn't -
5 February report, because now I'm going to 5 KENNEDY, Q.C.:
6 suggest you get into a criticism of the 6 Q. Why wouldn't you do that? If your
7 court system. Page 5, this would be—excuse 7 prevailing medical literature indicates that

mc 8 me, it's the February report, I apologize 8 what judges, how we've been deciding cases
9 for that. Commissioners. Page 5, of your 9 for the last, ever how many years, and going
10 report. You see the paragraph there 10 back, I suppose we could go back to some of

mm 11 beginning, "The size of the average 11 the cases in the *90s where the start of the
12 Newfoundland and Labrador bodily injury 12 change, why wouldn't the insurance company
13 claim is inconsistent with prevailing 13 take this matter to court? Can you offer an

mc 14 medical literature on motor vehicle 14 explanation for that?
15 collision index rates (phonetic). A 2015 15 MS.DEAN:

16 study by leading Canadian scientists and 16 A. Well certainly I'm not an employee of any
17 health practitioners state that most injured 17 one particular insurance company. I can
18 people recover within days or a few months." 18 only surmise that the expense associated
19 So you are aware of the fact that if 19 with doing so may play into it, especially
20 insurance companies don't like what's going 20 when you look at the size of claims within
21 on, we go to court and a judge decides. 21 this province as it is.
22 correct? 22 KENNEDY, Q.C.:

mm 23 MS. DEAN: 23 Q. Okay.
24 A. Correct. I'm also aware of the costs 24 MS. DEAN:

25 associated with that as well. 25 A. It addition to any wait times that it may
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1 take in order to get to trial, especially 1 Commissioners, an—^well it's an attack on
2 when you're dealing with individuals with 2 lawyers and the role that lawyers play in
3 minor injuries. The desire on the part of 3 the system. There's also, I would suggest
4 any insurer would be to get that individual 4 to you, an implicit attack on the courts
5 in treatment as soon as possible and go from 5 because prevailing medical literature should
6 there. 6 determine what awards are, as opposed to our
7 KENNEDY, Q.C.: 7 tried and trusted court system. My
8 Q. Okay, well let's just break that down. So 8 questions have only been you had prevailing
9 essentially you're saying, well there's a 9 medical literature since 2014, why haven't

m 10 cost involved, but the cost of paying a 10 you gone to court and tested your prevailing
11 lawyer, as good as Mr. Rowe and Mr. Stamp 11 medical literature against the current
12 are, they're not going to cost you as much 12 awards or damages that are out there. She

fm 13 as you've been paying out in claims for 13 says it takes a long time and I agree with
14 minor injuries from what you're saying, is 14 that, but December 2014 is four years. They
15 that correct, the test one case. 15 have capable lawyers representing them. I
16 MS.DEAN: 16 don't know how that question is unfair when
17 A. We wanted to participate frilly within this 17 they're coming before this Board and
18 hearing and that's what we're here to do. 18 suggesting as one of their recommendations

im
19 KENNEDY, Q.C.: 19 that a minor injury definition should be in
20 Q. You wanted to participate fully in the 20 line with prevailing medical literature when
21 hearing and I'm asking you, you've had this 21 they've had the chance to test it. All I am

nm 22 prevailing medical literature since 2014 and 22 trying to find out is why haven't you tested
23 you're suggesting that perhaps nothing has 23 it if your prevailing medical literature is
24 gone to court because it's too expensive for 24 so strong? If you feel that the question.
25 lawyers? 25 the issue has been examined, fine, I'll move
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1 MS. DEAN: 1 on. But the IBC have put this in their
« 2 A. It could be one of the options. 2 submission and while the blame the lawyer's

3 ROWE, Q.C.: 3 routine may be something that they try to
4 Q. MadamChair,juststop, Ms. Dean. This is 4 work with, it's something that we should be
5 not a fair line of questioning for Ms. Dean. 5 allowed to explore and so if you feel I've
6 She doesn't deal with claims. What Mr. 6 explored enough, I'll move on.
7 Kennedy is talking about is down at the very 7 CHAIR:

8 basic level, an insurance company, there's 8 Q. I think the question has been explored, but
9 an examiner, an adjuster dealing with the 9 you will have the opportunity, Mr. Kennedy,
10 claim. That person may or may not have 10 to make a submission at the -

m 11 defence counsel engaged. There are a whole 11 KENNEDY, Q.C.:
12 raft of considerations that go into whether 12 Q- Oh, there will be other lawyers coming
13 or not a matter goes to court, and Ms. Dean 13 before this Board to talk about this.

tM| 14 is way above being involved in that level of 14 CHAIR:

15 decision-making. I mean, she's at a high 15 Q- Absolutely.
16 altitude with IBC; she's not down in the 16 KENNEDY, Q.C.:

fm 17 trenches with claims' examiners making a 17 Q- And maybe ajudge or two. Okay, so now I
18 decision whether this should go to court or 18 want to now move into the May 2018 report.
19 whether we should try to settle it. I mean. 19 If we go to page 5. So if I understand you

m 20 that's an unfair question for her. 20 correctly, if you look at this—I understand
21 KENNEDY, Q.C.: 21 IBC, Ms. Dean, I don't mean to personalize
22 Q. The IBC have made a presentation to this 22 it with you, if I understand IBC's position
23 Board. We see that Aviva had done, put 23 that even though Ms. Elliott has outlined
24 forward a similar presentation. There is. 24 different frequencies and different cap
25 what I would suggest to you, Madam Chair, 25 amounts that could apply, it's IBC's
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mm 1 position that there should be a $5,000 cap 1 adjuster?
2 because higher caps provide more financial 2 MS. DEAN:

3 incentive for the personal injury lawyers to 3 A. That accident victim is also a client of an

mm 4 take on minor injury claims, so we're back 4 insurance company and insurance companies
5 to the lawyers again, aren't we? Do you see 5 would not exist without their customers.

6 the comment there? 6 KENNEDY, Q.C.:
7 MS. DEAN: 7 Q. But they're also—part of the job is to save
8 A. I do see that. 8 as much money as you can for your employer.
9 KENNEDY, Q.C.: 9 MS. DEAN:

10 Q. Yes. 10 A. I would suggest that the job would be to get
11 MS. DEAN: 11 people better as quickly as possible and as
12 A. The lower cap amount would provide more 12 we're exploring in these submissions, there
13 stability as evidenced by the frequency 13 is a better way to get treatment for those
14 change that had been presented in Oliver 14 with minor injuries.
15 Wyman's report. 15 KENNEDY, Q.C.:
16 KENNEDY, Q.C.: 16 Q. Okay, I'm going to finish with this line of
17 Q- Okay, but what you're saying there is that 17 questioning. I'll put this to you and then
18 the higher caps provide more fmancial 18 we're finished with this. And hopefully
19 incentives for personal injury lawyers who 19 we'll get to question Aviva. The bottom
20 take on minor injury claims. So in other 20 line, I'd suggest to you, is that the
21 words, the converse of that is that we don't 21 insurance companies want to get able to

ii^ 22 want lawyers involved, is that what—is that 22 determine what peoples' rights are and who
23 the IBC's position, let me put it to you 23 will get what. Do you agree with that
24 that way and I'll that alone, is that your 24 statement?

25 position? 25 MS. DEAN:
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1 MS. DEAN: 1 A. I do not.

2 A. Again, we are comparing the legal 2 KENNEDY, Q.C.:
3 representation as evidenced by the Closed 3 Q. Okay. Let's now go to the—I'm almost
4 Claims Study versus that of neighbouring 4 finished. Commissioners. Let's go to page 4
5 provinces, that is high. 5 of 17 which would be the February
6 KENNEDY, Q.C.: 6 submission.

7 Q. And then you go on to state, this is page 8, 7 MS. KEAN:

im 8 excuse me, should be page 8, and use "The 8 A. What page again?
9 litigation process to increase cash 9 KENNEDY, Q.C.:
10 payments, even though those common claims 10 Q. It would be page 4 of 17. Now this sets out

mm 11 could easily settle without legal 11 the bodily injury claims by province for
12 involvement." That's again, we've gone 12 2016, the average claims cost. Do you see
13 through that, I'm not going to question you. 13 that?

mm 14 same point as we talked about earlier. 14 MS. DEAN:

15 correct? 15 A. Yes.

16 MS.DEAN: 16 KENNEDY, Q.C.:

mm 17 A. Uh-hm. 17 Q. Okay. So, PEI which has a cap has an
18 KENNEDY, Q.C.: 18 average claims cost of almost $73,000.00,
19 Q. Now, would you not agree with me, Ms. Dean, 19 $72,938.00

mm 20 that when you take an experienced insurance 20 MS. DEAN:

21 adjuster and someone who has been in an 21 A. Um-hm.

22 accident, an innocent accident victim, that 22 KENNEDY, Q.C.:
23 there was a power imbalance in the 23 Q. Correct?
24 negotiation between the innocent accident 24 MS. DEAN:

25 victim and an experienced insurance 25 A. Correct.
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mm 1 KENNEDY, Q.C.: 1 cases go to court?
2 Q. New Brunswick which has a cap is at 69,666, 2 MS. DEAN:

3 almost $70,000.00. 3 A. I'm not aware that they did.
mm 4 MS. DEAN: 4 KENNEDY, Q.C.:

5 A. Um-hm. 5 Q. They wouldn't be involved in the Closed
6 KENNEDY, Q.C.: 6 Claims Study if they'd gone to court, would

mm 7 Q. Correct? 7 they?
8 MS. DEAN: 8 MR. STEIN:

9 A. Correct. 9 A. If they were closed, they would be.

m 10 KENNEDY, Q.C.: 10 KENNEDY, Q.C.:
11 Q. And then New Brunswick is—1've done New 11 Q. Yes, okay. So, do you know if any of those
12 Brunswick and PEL Now, we just went 12 cases had gone to court?
13 through your—the comment at page 5 that the 13 MS. DEAN:

14 average size of bodily claims costs is 14 A. I would not know that information.

15 inconsistent with prevailing medical 15 KENNEDY, Q.C.:
16 literature on motor vehicle injuries. 16 Q. Now, Ms. Dean, you've heard Ms. Elliott's
17 Correct? You remember we just referred to 17 testimony and so with the $5,000.00 cap, the
18 that a couple of minutes ago. 18 range of savings for the premium that we
19 MS. DEAN: 19 currently have could be fi-om a hundred and
20 A. Um-hm. 20 dollars to below a hundred dollars, for the
21 KENNEDY, Q.C.: 21 consumer of this province.

mm 22 Q. So, are New Brunswick's almost $70,000.00 22 MS. DEAN:

23 claim, is that inconsistent with the 23 A. I believe -

24 prevailing medication literature, even 24 KENNEDY, Q.C.:

mm
25 though there is a cap? 25 Q. Do you agree with that?
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1 MR. STEIN: 1 MS. DEAN:

im 2 A. 1 think you can make the case that even New 2 A. - her report said that that savings amount
3 Brunswick's is a little high, probably a 3 would be for the required average premium
4 product of the cap being increased a few 4 which she noted in her report would be about

m 5 years ago. 5 17 percent higher than what it was in 2017.
6 KENNEDY, Q.C.: 6 KENNEDY, Q.C.:
7 Q. And PEI at approximately 73,000 or almost 7 Q. So, what she's put in her report, does that

mm 8 73,000, that that is inconsistent with the 8 include the increase of 17 percent or is
9 prevailing medical literature even though 9 that another 17 percent onto that?
10 they have cap. Is that the position? 10 MS. DEAN:

m 11 MR. STEIN: 11 A. That was in the footnote, so she did do the
12 A. Saying it's probably a product of also them 12 calculations.

13 having a higher cap than they used to have. 13 KENNEDY, Q.C.:
mm 14 KENNEDY, Q.C.: 14 Q. Okay, so maybe I missed that, but does the

15 Q. Now, I'm assuming that and please correct me 15 projected savings on the $5,000.00 cap, does
16 if I'm wrong, but out of the—^we started out 16 that include the 17 percent increase? Or

mm 17 with 1977 cases or whatever it was with the 17 would the 17 percent increase be on top of
18 Closed Claims Study. We went down to 1741 18 that?

19 because there was 236 Intact files 19 MS. DEAN:

mm 20 eliminated. Does that sound right, those 20 A. It would be beyond that which was the
21 numbers should generally right? 21 average in 2017.
22 MS. DEAN: 22 KENNEDY, Q.C.:
23 A. Yes. 23 Q. Okay. So, we bring in the cap, we can save
24 KENNEDY, Q.C.: 24 even less than $100.00 and then put 17
25 Q. Okay. None of those cases—did any of those 25 percent onto it right away. Is that what

Discoveries Unlimited Inc. (709)437-5028 Page 101 - Page 104



V
June 12,2018 2017 Automobile Insurance Review

Page 105 Page 107

1 you're suggesting? 1 have had 50 physiotherapy treatments, 50
2 MS. DEAN: 2 massage treatments, not able to lift
3 A. That's not a decision that I'm in a position 3 anything, wash the house, clean the house.
4 to make. 4 lift the laundry, pick up the child, play
5 KENNEDY, Q.C.: 5 with a child, sleep properly, driving
6 Q. I want to end with one example and see if 6 uncomfortably, can't go to the gym, play
7

8

this would come within your minor injury
definition, or the minor injury definition.

7

8

regular sports, could miss some work, is
that the person now that you, the IBC says

9 excuse me, not yours, the minor injury 9 should be subject to the five—the accident
10 definition New Brunswick, Nova Scotia—so. 10 innocent, innocent accident victim, this
11 this is my last question for you. So, 11 person should be subject to a $5,000.00 cap?
12 whiplash 1 and 2 would be considered, under 12 MR. STEIN:

13 those definitions, minor injuries, correct? 13 A. That's not what we're saying. The
14 MR. STEIN: 14 definition that is being used in the other
15 A. It would depend on if it resulted in a 15 provinces and the ones that we've
16 serious impairment which is also defined in 16 recommended here is that it's a combination
17 those legislation regulations. 17 of the person's injury, is it some of the
18 KENNEDY, Q.C.: 18 injuries you're speaking about? Yes. But
19 Q. Okay, but whiplash 1 and 2 by their very 19 did that injury have a fimctional impact.
20 nature, they're the—I think the Oliver Wyman 20 meaning did it substantially affect the
21 definition, they were in number 1. Oliver 21 injury person's daily life? You put the two
22 Wyman definition number 1—Ms. Dean, you were 22 of those together that would determine if
23 here for that, remember? 23 that individual is a minor injury in
24 MS. DEAN: 24 relation to the cap.
25 A. Um-hm, yes. 25 KENNEDY, Q.C.:
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1 KENNEDY, Q.C.: 1 Q. And Ms. Elliott has stated in her Closed

2 Q. So, they would be minor injuries within the 2 Claims Study or the Minor Injury Reform,
3 legislation, wouldn't they? 3 MIR, Minor Injury Reform Cost Estimates,
4 MR. STEIN: 4 that 66 to 76 percent of the closed claims
5 A. They would be eligible to be minor injuries. 5 files would come within that minor injury.
6 depending on if the injury resulted in a 6 Are you aware of that, Ms. Dean?
7 serious impairment on the individual. 7 MS. DEAN:

8 KENNEDY, Q.C.: 8 A. I am aware of that number.

9 Q. Now, have either one of you examined closed 9 KENNEDY, Q.C.:
10 claims files? 10 Q. I don't have any further questions, thank
11 MS. DEAN: 11 you very much.
12 A. No. 12 CHAIR:

13 MR. STEIN: 13 Q. Thank you, Mr. Kennedy, Mr. Feltham. Mr.
14 A. No. 14 Gittens, are you -
15 KENNEDY, Q.C.: 15 MR. GITTENS:

16 Q. Okay. So, you get a closed claims file, it 16 Q- Thank you. Madam Chair. Ms. Dean, I just
fm 17 could be going on for two years, 12 months. 17 wanted to confrnn an item that Mr. Kennedy

18 two years, not days or weeks because the 18 bought to your attention and there was some
19 person is represented by a lawyer. They get 19 very slight discussion about it and that was
20 medical clearance. The doctor says your 20 the question of whether or not in the 1,741,
21 injury is either as good—^the injury has 21 I think it was, 1,741 closed claims that was
22 resolved as good as it's going to or you're 22 part of the Oliver Wyman study, I believe
23 better. That's when the claims process. 23 there was a comment to the effect that none

24 negotiations process would commence. So 24 of those had gone to court. Do you have any
25 that person who has a whiplash 1 or 2 could 25 knowledge to contradict that?
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1 MS. DEAN: 1 A. You are, as it is increasing or making
2 A. I do not. 2 claims costs incredibly high, unsustainably
3 MR. GITTENS: 3 high and premiums are not keeping up. So,
4 Q. Okay. I believe in the report, if Tm 4 it comes down to there's either large
5 correct, that there was comment earlier that 5 premium increases or the product is reviewed
6 none of those closed claims showed any court 6 and repaired, for lack of a better word.
7 involvement. I'm not saying lawyer 7 MR.GITTENS:

8 involvement, but court involvement. Anyhow, 8 Q. There is a more direct solution, of course.
9 bearing that in mind, the two areas I just 9 If both of these parties are coming together
10 want to check on; in one context if none of 10 and settling on amounts that are too high,
11 these were a court directed result, then I 11 one of those parties can draw the line.
12 presume, it makes sense, that all of these 12 MS.DEAN:

im 13 was a result of negotiations between either 13 A. Well, in those -
14 the party or the injured party lawyer on 14 MR. GITTENS:

15 behalf of the injured party and one of the 15 Q. Nobody is twisting anybody's arm, in other
mm 16 members of the IBC. 16 words, this is a negotiated settlement.

17 MS.DEAN: 17 MS. DEAN:

18 A. It would be with the insurer. IBC would not 18 A. Within the current constraints of the

19 be involved. 19 legislative and regulatory framework in this
20 MR.GITTENS: 20 province.
21 Q. No, no, the members of the IBC which would 21 MR. GITTENS:

22 be the insurer. 22 Q. Within the current constraints of the

23 MS. DEAN: 23 legislative framework and the judicial
24 A. Insurers. 24 determination.

m 25 MR. GITTENS: 25 MS. DEAN:
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1 Q. That was just another way of saying the 1 A. Um-hm.

2 insurance company, that's alright, okay. 2 MR. GITTENS:

3 So, if you're talking about a negotiated 3 Q. I believe that's what drives—^I know it

4 outcome, that is an outcome that both 4 what's drives the lawyers in picking an
5 parties participate in. 5 amount that they feel is appropriate for the
6 MS.DEAN: 6 settlement of a minor injury. I guess the
7 A. Um-hm. 7 question would be what is it that drives the
8 MR.GITTENS: 8 insurance companies in terms of settling on
9 Q. So, if there is a suggestion as there is 9 that particular amount?
10 clearly a suggestion throughout the entirety 10 MS.DEAN:

« 11 of these proceedings that the awards that 11 A. I do not work within a claims department. I
12 are being paid out are too high. Am I 12 would not be able to answer.

13 misinterpreting that? 13 MR.GITTENS:

mm 14 MS.DEAN: 14 Q. So, therefore, the insurance companies have
15 A. You are not, in reference to minor injuries. 15 to take some responsibility for settling at
16 (10:45 a.m.) 16 amounts that, at the end of the day, your

fm 17 MR.GITTENS: 17 industry is saying is too high.
18 Q. In reference to minor injuries. So, let me 18 MS.DEAN:

19 see if I'm back off again. You, on behalf 19 A. Well, and certainly we're saying that loud
20 of the IBC, on behalf of its members are 20 and clear now. We've been saying it for
21 saying the settlements that have been 21 some time, but the process had not allowed
22 reached for minor injuries in this province 22 for a review of the product until this point
23 are too high in terms of the sustainability 23 in time.

24 of the system. Am I getting that correct? 24 MR.GITTENS:

25 MS.DEAN: 25 Q. Yes, but let's stop for a second. In the
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«■) 1 existing process, and let's pick some of the 1 number, 39,000. Let's walk through what
2 numbers that has been thrown around. I 2 happens if the insurance company said, I'm
3 don't even try to grab these numbers; there 3 not giving you $39,000.00 for that injury.

«-• 4 are just too many of them here. But 1 think 4 Anybody Imows what happens then? The lawyer
5 there was a figure of about $38,000.00 being 5 or the claimant has one of two choices, no
6 an average for the minor injury. Did one of 6 three actually. They can walk away and say
7
8

your tables show that figure? We can pick
another. I don't care what figure we pick.

7
8

keep your damn 39,000, that's one choice, I
suppose. They can accept it or they can

9 but the 38 comes to mind. Let me ask you 9 litigate it. Does anyone have a fourth
10 then, what's the average for a payout on a 10 option? Are you aware of a fourth option?
11 minor injury claim? As I say, I don't 11 MS. DEAN:
12 really care what the number is, but you must 12 A. Other than reforming the system? No.
13 have something in one of your reports there. 13 MR. GITTENS:
14 MR. STEIN: 14 Q. No. On the day, on the ground that this
15 A. We have it in our report. It would have 15 person has to make a decision to accept the
16 come from the Oliver Wyman report and we're 16 39,000, they can either reject it, walk
17 just trying to find it. 17 away, accept it or say to the lawyer, take
18 MR. GITTENS: 18 them to court so I can get more because I
19 Q. Okay, just tell us what the number is. 1 19 think my injury is worth more. Would you
20 don't care about the actual amount or - 20 agree that those are the options
21 MS. DEAN: 21 realistically speaking apart from the review
22 A. I don't want to cite an incorrect number. 22 that happens every, what is it, 14 years?
23 MR. STEIN: 23 MS. DEAN:
24 Q. Okay, so the average, 1 think you're 24 A. Based on how you're framing it, certainly -

)P«» 25 referring to the average total settlement in 25 MR. GITTENS:
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1 the entire Closed Claims Study was around 1 Q. Based on how I'm framing it.
2 $39,000.00. 2 MS. DEAN:
3 MR. GITTENS: 3 A. - it seems reasonable.
4 Q. Thirty nine thousand. For the exercise I 4 MR. GITTENS:
5 want to go through, that's just as good as 5 Q- So, basically you're accepting that the
6 any other number. So, what you're saying. 6 insurance company does have the option of
7 when you looked at, when Ms. Elliott looked 7 saying no, I'm not giving you $39,000.00
8 at all 1,741 files and developed this 8 because we don't think—well, either we don't
9 number, she said the average settlement 9 think it's fair or we don't think it's

10 amount for a minor injury claim was 10 sustainable to the industry, whatever their
11 $39,000.00. Is that a fair statement on my 11 reason, they can simply draw the line.
12 part? 12 MS. DEAN:
13 MR. STEIN: 13 A. Well, the options are different than what an
14 A. She said that number for—^that would be total 14 insurance company would say. 1 would take
15 settlement, all of the claims that were in. 15 issue with the insurance company saying no,
16 MR. GITTENS: 16 I'm not going to pay. Certainly any
17 Q. Of all of the claims - 17 insurance company who has a customer who has
18 MR. STEIN: 18 been injured in a motor vehicle collision
19 A. In the study, yes. 19 would want that individual to get better and
20 MR. GITTENS: 20 would want to put them back to the place
21 Q- -39? 21 that they were prior to the loss. So, that
22 MR. STEIN: 22 would absolutely include lost wages.
23 A. Yeah. 23 MR. GITTENS:
24 MR. GITTENS: 24 Q. Not arguing about what the insurance company
25 Q. Alright. So, let's just go with that 25 would like to do. They would like to see
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mm 1 everybody happy and everybody go to heaven. 1 claimant and the insurance company to agree
2 I'm talking about that on that decision 2 on an amount that the insurance company has
3 about how much they're going to pay out on 3 just as much power and authority to affect
4 this particular claim, they have the option 4 that settlement amount as does the client,
5 because we've just seen in 1,741 claims, I'm 5 as does the insured. And if the insurance
6 suggesting, there was no referral to court. 6 company is saying we're paying out too much,
7 So, they get to draw the line. 7 they have control of saying, we're going to
8 MS. DEAN: 8 pay less and if you don't like it, you take
9 A. Well, I'm not an adjuster, so I—there would 9 us to court and see if we are correct or you
10 be a process with an adjuster to review the 10 are correct. Is that not a fair statement

11 claim and come up with a proposed amount. 11 of the current system?
12 MR. GITTENS: 12 MS. DEAN:

13 Q. But we're all big boys and girls here, we 13 A. I'm not a claims manager. I'm not an
14 know how the process works. The adjuster 14 adjuster. I'm not involved in -
15 comes to some sort of settlement amount with 15 MR.GITTENS:

16 the lawyer or the claimant. And if the 16 Q. But we are all reasonable people, we all can
17 adjuster says no, there is not settlement 17 understand, same way I don't pretend to
18 amount. I just don't see where you say that 18 understand how the insurance industry does
19 this 39,000 is too high and it's all the 19 its figures to determine growth. I'll you
20 fault of the lawyers who are representing 82 20 some questions about that in a second. But
21 percent of the claimants and negotiating 21 we all know that the current legal system
22 this amount when for that amount to have 22 which has been around for about 800 years
23 been negotiated, the insurance company has 23 and has developed a process of balancing the
24 to participate, co-operate and agree to the 24 interests of competing parties, can result

«
25 process. 25 in the system that we have here where if one
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1 MS. DEAN: 1 of the parties feels aggrieved by it, they
2 A. 1 have stated that it would be the fault of 2 can force the other party to take them to
3 the current insurance system within this 3 court and make their argument before an
4 province which includes the regulatory and 4 impartial third party, a judge. So, my

m 5 legislative framework that everyone whether 5 question to you is do you acknowledge that
6 it's legal counsel, whether it's the 6 if these figures are too high, the insurance
7 victims, whether it's the insurers, all have 7 companies themselves have an option that
8 to work within. There is a better way. And 8 they have chosen not to exercise. You may
9 Newfoundland and Labrador is in a unique 9 not know why; I may not know why, but
10 position where there have been changes that 10 they've chosen not to exercise that option.

m 11 have been tried and tested in other 11 Is that a fair statement?

12 provinces. So, let's take the best case 12 ROWE, Q.C.;
13 examples, apply them here and control the 13 Q- Madam Chair, she's answered this. I mean.

mm 14 cost, make this a sustainable insurance 14 the matter is negotiated and it's done and
15 market so that drivers in this province are 15 the option is there for everybody to go to
16 not paying an exorbitant amount for their 16 court.

17 auto insurance, but on the flip side of that 17 MR GITTENS:

18 let's ensure that victims are getting the 18 Q. So therefore the suggestion that this
19 care that they need. 19 $39,000.00 average is too high in the

mm 20 MR. GITTENS: 20 current circumstances is not a fault to be

21 Q. And I appreciate the talking points, but the 21 put at the feet of the claimant or the
22 reality is you haven't addressed the 22 claimant's lawyer, it is a fault on both
23 question I've put to you which is that in 23 sides of the system because the insurance
24 the current system which is a negotiated 24 companies are participating in coming up
25 settlement system which requires both the 25 with that $39,000.00 average figure.
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1 MS. DEAN: 1 the fact that premiums in Newfoundland and
2 A. Given the environment and the legislative 2 Labrador are a few hundred dollars higher
3 and regulatory framework that they are 3 than they are in the Maritime Provinces.
4 working in within this province, yes. 4 And that the cost of third part bodily
5 MR.GITTENS: 5 injury claims when we look at all the
6 Q. Okay. Anyhow, we just wanted to nail that 6 different coverages that make up insurance.

m 7

8

down. It wasn't a one sided—the lawyers
don't get to drive that truck. The

7

8

that third party liability bodily injury
claims are also several hundred dollars

9 insurance company is driving it as well. 9 higher than in the Maritime Provinces. And
10 Let's get to the essence of what is before 10 so that explains—so those are the two
11 this Board and the questions I'm going about 11 outliers that were focussed on.

12 here are very general, hut it suggests to 12 MR.GITTENS:

13 the Board what it needs to know in order to 13 Q. But the calculation that this Commission has

14 make an assessment of what the insurance 14 to make is to determine—^they're being asked
15 company is claiming on one side and what 15 to determine if, and I think the word has
16 victims or the lawyers representing victims 16 been used, it's not sustainable, that these
17 are claiming on the other side. Was Mr. 17 premiums that are being collected and I'm
18 Stem, is it? 18 focussing on premiums for the moment versus
19 MR.STEIN: 19 what's heing paid out for those bodily
20 A. Stein. 20 injury claims is quite askew, that the
21 MR.GITTENS: 21 payouts are much greater than the total in
22 Q. Stein, Mr. Stein, obviously in trying to 22 premiums being collected.
23 make these assessments one has to pick units 23 MR.STEIN:

24 of time to deal with. And when you're 24 A. In general over the last few years.
25 dealing with it, your most convenient unit 25 insurance companies have collected fewer
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1 of time is a year or a number of years, I 1 dollars in revenue than they have paid out
1*1 2 understand that. So, let us now deal on the 2 in claims cost and they're operating

3 fundamental question that's being posed 3 expenses.

4 between one side and the other and on one 4 MR.GITTENS:

(M) 5 side I understand you to have been focussed 5 Q. Isn't that the same, slightly different way
6 or the industry, IBC to be focussed on the 6 of saying what I just said in terms of on
7 fact and I believe it's a fact that the cost 7 one hand, one side of the equation you have

f-t 8 of the paying out on third party claims 8 the premiums, on the other side you have the
9 exceeds the premiums that are being paid in 9 payouts and adjusted—and costs, if you want
10 to get that type of coverage. Is that a 10 to add that to it. And as a result of that.
11 fair statement of the general calculation 11 you're here saying this is not sustainable.
12 that's going on here, competition that's 12 MR.STEIN:

13 going on here? 13 A. That's what I was saying, I was adding in
fS| 14 MS. DEAN: 14 the cost to that.

15 A. It's- 15 MR.GITTENS:

16 MR. GITTENS: 16 Q. Right, fair enough, no issue there. I'm
17 Q. On one hand, the insurance industry is 17 glad you can clarify it. But if we focus on
18 saying the costs that we are paying out-and 18 only those two sides of the equation, we
19 I'm narrowing it down to third party claims- 19 ignore what on the trail lawyers side
20 -the third party claims on one hand exceeds 20 they're saying, you're ignoring the real
21 greatly the amount of money we are bringing 21 profits that the insurance company is making
22 in through premiums for that type of 22 as a result of the combination of—and here

(*l 23 coverage. 23 is what I'm going to suggest the equation
24 MR. STEIN: 24 should be—on one hani the incomes to the
25 A. I would think that we're more focussed on 25 insurance company which is the premiums and
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m 1 secondly, the investment income. That's 1 MR.STEIN:

2 what should be on one side of the equations; 2 A. I don't think you're missing anything.
3 premiums and investment income. And on the 3 MR.GITTENS:

m 4 other side of the equation would be the 4 Q. Okay then. So then, before this Board at
5 payouts on the bodily injury plus the 5 the end of the day, can make either a
6 operating costs plus the reserves that have 6 recommendation or an observation, it has to

m 7 been put aside. There's two levels of 7 have one, two, three, four, five, sbc pieces
8 reserves. I think you've already 8 of information for any given fiscal year.
9 established that. Reserves that are put 9 Is that a fair statement?

m 10 aside by the insurance company themselves 10 MS. DEAN:

11 and the reserves that are put aside by the 11 A. Yes.

12 IBC on behalf of the insurance companies, or 12 MR.STEIN:

m 13 has been designated by the Ernst and Young, 13 A. That's a fair statement.
14 for instance. 14 MR.GITTENS:

15 MR. STEIN: 15 Q. Okay. So, therefore, until this Board is
16 A. Yeah, it's not IBC; it's Ernst & Young or 16 able to construct from the information given
17 GISA, yes. 17 to it a chart that has for any given fiscal
18 MR. GITTENS: 18 year, the premiums, the investment income.

pm. 19 Q. Okay, Ernst & Young or GISA? Alright. So, 19 let me repeat that, the investment income
20 I'm saying if we're going to look at what's 20 and also know what the reserves are and how

21 really going on here, it's not sufficient. 21 much of those reserves may be available
mm 22 and that's my only point, it's not 22 years later because we can't tell for—this

23 sufficient to simply look the figures of the 23 is 2018, we certainly can't tell for 2017
24 payouts on the personal injury costs and the 24 whether those reserves are adequate or not.

mm 25 operating costs and compare that with what's 25 Is that a fair statement?
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1 being paid in on premiums. That's my only 1 MR.STEIN:

2 point, that the more comprehensive analysis 2 A. It depends on which year you're referring
3 requires an equation that has, on one side 3 to.

4 the premiums because that's income to the 4 MR.GITTENS:

5 insurance company, but then the insurance 5 Q- Yes, I'm saying today. If this is 2018,
6 company takes those premiums and invests it. 6 even if we had the fipres for 2017 and the
7 So, their total revenues are going to be a 7 reserves, we still wouldn't be at a point

mm 8 total combination of premiums and investment 8 where we can make a determination as to how

9 income. 9 much of those reserves would be required as
10 MR. STEIN: 10 part of the payout. It'll take several
11 A. We agree that that would be - 11 years before the reserves can be truly
12 MR. GITTENS: 12 assessed. Is that a fair statement?

13 Q. That's correct. 13 MR.STEIN:

1^ 14 MR. STEIN: 14 A. It'll take several years until you know the
15 A. - how you would assess profitability and I 15 ultimate value of those claims, yes.
16 believe that's all covered in the Oliver 16 MR.GITTENS:

17 Wyman profitability report. 17 Q. Okay, well you say ultimate value of those
18 (11:00 a.m.) 18 claims, I say be assessed. We are both
19 MR. GITTENS: 19 saying the same thing, are we not?
20 Q. And then on the other side of the equation, 20 MR.STEIN:

21 the elements that go into that are the 21 A. I think we are.

22 payouts, the operating costs, the reserves 22 MR.GITTENS:

23 on the first level plus the reserves at the 23 Q. Okay, good stuff. So now if we go to the
24 second level. Is that a fair statement? Am 24 Board and say, Board, your report needs to
25 I missing anything? 25 have these six pieces of information before
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1 you can make an assessment or a 1 Q- No, by all means. Madam Chair, I'm always
2 recommendation to assess whether or not the 2 accommodating to the Chair taking a break.
3 premiums are, in fact, deficient for the 3 CHAIR:

4 payouts on personal injury. That would be a 4 Q. We'll see you in 30 minutes.
5 fair statement to the Board. That they need 5 (BREAK-11:06 A.M.)
6 to have that full picture going back several 6 (RESUME-11:39 A.M.)

IM| 7 years before they can make any, draw any 7 CHAIR:

8 conclusions. 8 Q. Back to you, Mr. Gittens.
9 MR. STEIN: 9 MR. GITTENS:

10 A. I believe that the Board would need that 10 Q. Thank you, Madam Chair. Mr. Stein, I think
11 information and that they have that 11 we had, just before the break, at least
12 information in the actuarial reports that 12 determined the items that should have been

13 they have commissioned already. 13 looked at in order to come to a

14 MR. GITTBNS: 14 determination of profitability or non-
15 Q. But the actuarial reports that have been 15 profitability of the insurance industry.

mm 16 commissioned goes back to 2010. It doesn't 16 And we had talked about six components to
17 go back to 1990, it doesn't go back 20 17 that and 1 think where we differ in the last

18 years. Are you aware of that? 18 of the question was you were saying that you
mm 19 MR. STEIN: 19 don't think you need to go all the way back

20 A. I don't think you need that information to 20 to determine what the Board needs to

21 determine that premiums are too high here 21 determine. That you felt that looking at
mm 22 and that third party liability claims costs 22 one year, you can tell what the cost versus

23 are too high. 23 the premiums are for that particular—^maybe
24 MR. GITTENS: 24 I'm misquoting you, so do you want to

m 25 Q. Maybe not, but if you want to determine the 25 correct that for me?
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1 profitability of the insurance industry 1 MR.STEIN:

2 where we know that in certain years they 2 A. Yeah, I just said you don't have to go back
3 make fantastic profits, 30 percent 3 all the way into the '90s and early 2000s.
4 sometimes, as compared to the 10 percent 4 I didn't say one year, I think looking at
5 that is mandated or agreed upon. Then for 5 multiple years, I think, is responsible.
6 us to make an assessment as to whether or 6 MR.GITTENS:

7 not this was a bad year or a year that 7 Q. Fair enough. Madam Chair, I'm wondering if
mm 8 indicates that it will be unsustainable, we 8 we can refer to the chart that Paula Elliott

9 need to know if they had years in which they 9 provided that had Newfoundland and all the
10 made 30 percent profit and are now coming 10 other provinces.

mm 11 back before the Board for the year they made 11 MS.GLYNN:

12 a 9 percent loss. 12 Q. So, the one with Newfoundland was an IBC
13 MR. STEIN: 13 exhibit, you want Newfoundland included?

mm 14 A. 1 do not believe you need to go back all the 14 MR.GITTENS:

15 way into the '90s or the early 2000s to make 15 Q. Yes, I'd like to see the one with
16 an assessment that right now the market is 16 Newfoundland included.

mm 17 not healthy and is not good for consumers. 17 CHAIR:

18 MR. GITTENS: 18 Q. That's the IBC exhibit.

19 Q. But as - 19 MS. GLYNN:

tm 20 CHAIR: 20 Q. Yes.

21 Q. Mr. Gittens, I'm trying to find a place 21 MR. GITTENS:

22 where 1 won't break your train of thought. 22 Q. That was the IBC one, right?
mi 23 but you can tell me if this is good time or 23 CHAIR:

24 a bad time for us to take our break. 24 Q. Yes.

25 MR. GITTENS: 25 MR. GITTENS:

Discoveries Unlimited Inc. (709)437-5028 Page 129 - Page 132



June 12,2018 2017 Automobile Insurance Review

Page 133 Page 135

1 Q. Okay, So Mr. Stem (sic.), as you were 1 MR. STEIN:

2 saying, you don't have to go back a whole 2 A. First, my name, Mr. Gittens is Mr. Stein, so
3 bunch of years, right, but if you do go back 3 just so you -

wm 4 a bunch of years and that's my expression. 4 MR. GITTENS:

5 not yours, I like very precise terms like 5 Q. Forgive me, with a name like Gittens, I got
6 "bunch of years" as you can tell, you would 6 to get it right, someone else's, Mr. Stein.

im 7 want to include the period back in 2002, 7 MR. STEIN:

8 2003,2004 because in 2002,2003,2004 you 8 A. I just don't want you to get it wrong on the
9 can see there was a significant decline in 9 record all the time. Okay. So, the purpose
10 the frequency of incidents, events I think 10 of this slide was in response to Oliver
11 it's called in your industry, that 11 Wyman's report saying that the frequency, if
12 precipitated a major drop in the costs of 12 you were to impose a cap in Newfoundland and
13 the injury, the personal injury claims. Is 13 Labrador, the frequency of bodily injury
14 that a fair statement? 14 claims would decline. And the Oliver Wyman
15 MR.STEIN: 15 report referenced what happened in the early

mt 16 A. This is the frequency of bodily injury 16 2000s in Nova Scotia and New Bmnswick. And

17 claims. 17 what we wanted to show with this, by
18 MR.GITTENS: 18 throwing in Newfoundland and Labrador is

mi 19 Q. Right. And if I recall the evidence given 19 that other factors besides the minor injury
20 in here earlier and you may not have been 20 cap could have or likely did cause the
21 present for that, it's that the industry. 21 frequency decline. And some of them could

0m 22 insurance industry or the IBC didn't 22 be, you know, improvement in vehicle safety.
23 anticipate that significant drop in the 23 you know, road safety efforts, stuff like
24 frequency at that time. Is that a—are you 24 that, but it's hard to know exactly for sure

im 25 aware of that? 25 why the frequency declined. But we feel—we
Page 134 Page 136

1 MR. STEIN: 1 do not think it was the cap on it. We do
m. 2 A. I've heard that before. 2 not believe that it was the cap on its own

3 MR. GITTBNS: 3 that caused that decline in Nova Scotia and

4 Q. You've heard that - 4 New Brunswick. If you look at one year, you
mi 5 MR. STEIN: 5 might think so. If you look at multiple

6 A. I was not around IBC at that time. 6 years and you see it continuing to decline
7 MR. GITTENS: 7 indicates that other factors were at play.

mi 8 Q. Right, but you're the policy guy for IBC and 8 (11:45 a.m.)
9 I take it you've looked at these figures. 9 MR. GITTENS:

10 Do you have an explanation as to why they 10 Q. Okay, but what we're saying here and I'm not
11 got it so wrong? The last time they were 11 disagreeing with you that there were other
12 before the Board when they said that, you 12 factors involved and I think you, very
13 know, we have to close up shop, leave the 13 accurately, and I thank you for not

im 14 province, you know, the sky is falling, but 14 suggesting it was just the caps that were
15 in fact, what happened was there was there 15 imposed; this existed prior to the caps
16 was a major decline in the frequency and 16 being imposed in Nova Scotia and New

im 17 consequently the cost and consequently the 17 Brunswick, but it was a decline that the
18 profitability of insurance companies 18 industry obviously because they were here
19 rocketed for the following years between '03 19 asking for the cap to be put in place

mi 20 and '07 to the highest level in recent years 20 because they had all these dire concerns as
21 around 20 to 30 percent. Did you, in your 21 to what would happen in '03, '04, '05 and in
22 policy discussions, come across this anomaly 22 fact, despite all the wonderful calculations

mi 23 and have an explanation as to why it 23 that were put before the Board at that time
24 occurred? Why the IBC got it so wrong the 24 they were completely wrong. Is that a fair
25 last time? 25 statement?
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1 MR. STEIN: 1 have a driver's license, because of medical
2 A. I don't think they were completely wrong. I 2 reasons, they don't drive.
3 think they were right that bodily injury 3 MS. DEAN:

4 claims costs were quite high at that time 4 A. Correct.

5 and that if you were to put on a cap, cost 5 MR. FRAIZE:

6 control such as a minor injury cap, that it 6 Q. They are a pedestrian walking down the
7 would reduce those costs and eventually it 7 street.

8 led to some pretty significant, you know. 8 MS. DEAN:

9 premium savings for consumers. 9 A. Yes.

10 MR. GITTBNS: 10 MR. FRAIZE:

11 Q. Led to—^but wasn't those years, '03 to '07, 11 Q. They are persons in a wheelchair crossing a
12 years in which the insurance industry made 12 crosswalk and gets hit by a car.
13 record profits? 13 MS. DEAN:

14 MR. STEIN: 14 A. Yes.

15 A. I don't know if they were record profits. I 15 MR. FRAIZE:

16 don't know what they did in each individual 16 Q. They don't have insurance premiums.
17 year, but I would anticipate that they made 17 MS. DEAN:

18 profits. 18 A. Correct.

m 19 MR. GITTENS: 19 MR. FRAIZE:

20 Q. They didn't die off and fly away as they 20 Q. Now, so the cap that insurance companies
21 alleged that they would. 21 seem to want to have is going to affect the
22 MR. STEIN: 22 victim, correct?
23 A. No, they did not. 23 MS. DEAN:

24 MR. GITTENS: 24 A. In terms of -

25 Q. Okay. Those are all the questions I have 25 MR. FRAIZE:
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1 for this witness. Thank you, Madam Chair. 1 Q. Is that a yes?
m 2 CHAIR: 2 MS. DEAN:

3 Q. Thank you, Mr. Gittens. Mr. Fraize? 3 A. In terms of the payout in addition to -
4 MR. FRAIZE: 4 MR. FRAIZE:

5 Q. Yes, I have a couple. So, I'll aim a 5 Q. No, no, I'm not talking about -
6 question at both of you, I suppose. Do you 6 MS. DEAN:

7 agree that a victim of an accident may not 7 A. - the medical bills.
mm 8 be an insured? 8 MR. FRAIZE:

9 MS. DEAN: 9 Q. The cap is going to affect the victim in
10 A. Yes. 10 terms of what the victim will receive as

mm 11 MR. FRAIZE: 11 compensation resulting from the accident, is
12 Q. Okay. So, there will be some victims that 12 that correct?

13 are injured which are not paying premiums. 13 MS. DEAN:

mm 14 MS. DEAN: 14 A. Correct, in that it is over and above any
15 A. Correct. 15 medical treatment in addition to loss wages.
16 MR. FRAIZE: 16 MR. FRAIZE:

mm 17 Q. So, in our discussions today we should be 17 Q. Yes, but going back to what I'm saying. The
18 looking at a triangle, insurance company. 18 cap would affect the victim which is one of
19 insured, victim, correct? 19 three parties that are involved in our

m 20 MS. DEAN: 20 discussions. Is that a yes?
21 A. Correct. It would fair to also say that if 21 MS. DEAN:

22 there were an uninsured victim, there is 22 A. Correct, it -
mm 23 coverage - 23 MR. FRAIZE:

24 MR. FRAIZE: 24 Q. Okay.
25 Q. No, I'm thinking about someone that doesn't 25 MS. DEAN:
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rm 1 A. - would impact the end. 1 to end up affecting those that are

2 MR. FRAIZE: 2 dramatically affected by what you would call
3 Q. Now, do you agree that we have to find our 3 a minor injury. Is that assumption, is that

fm 4 victim as we find, like, when an accident 4 proposition you're able to -
5 occurs, we don't know that victim may have 5 MR. STEIN:

6 other medical issues whereby an accident 6 A. No, we look at it a little differently. So,
im 7 would have a greater effect on that person 7 -

8 than another person. Correct? 8 MR. FRAIZE:

9 MS. DEAN: 9 Q. I think you would.
0m 10 A. Correct. 10 MR. STEIN:

11 MR. FRAIZE: 11 A. And well, let me explain. I think we talked
12 Q. Okay. So, when we talk about the cap and 12 about this; we did talk about this earlier.

jm 13 I'm going to talk about this concept of 13 The minor injury definition that's used in
14 minor in a few minutes. You could have a 14 other jurisdictions and that we've
15 situation where, let's take an example of a 15 recommended be used here doesn't just take

m 16 person that's in a wheelchair and they have 16 any—doesn't just say okay, you have a
17 what would classify as one of your minor 17 sprain/strain or whiplash, you are
18 injuries, but the injury itself on that 18 automatically minor. There's a functional

mm 19 person has much greater effect than on a 19 assessment associated with that. Does that

20 person without being in a wheelchair. Do 20 sprain/strain or whiplash that resulted fî om
21 you agree with that? 21 the collision cause the individual to have a

mm 22 MS.DEAN: 22 serious impairment? Meaning, does it affect
23 A. That is part of why we are recommending the 23 their daily lives, able to go to school.
24 diagnostic treatment protocols. It is a 24 work, do daily activities? Recognizing that

m 25 system in place in other provinces where a 25 the same injury can affect people
Page 142 Page 144

1 particular injury, there's a pre-approved 1 differently. So, based on that definition.
m 2 schedule of treatments. So, the individuals 2 if the injury results in the person having a

3 get into treatment immediately. However, 3 serious impairment, they can't do their
4 not everyone is created equal and responds 4 daily activities, they would not be subject
5 to an injury in the same way. You and I 5 to the cap.
6 would heal differently if we were hit by the 6 MR. FRAIZE:

7 same car. So, there's- 7 Q. Do you agree that having a cap in motor
8 MR. FRAIZE: 8 vehicle accidents is going to create a two-
9 Q- What I was thinking about - 9 tier system? And now, where I'm going with
10 MS. DEAN: 10 this, if an individual happens to come in
11 A. Sorry. 11 this building and slips and has a slip and
12 MR.FRAIZE: 12 fall and they suffer a so-called injury that
13 Q- What I was thinking about, I know where 13 will fall under your cap, they would have an

mm 14 you're going with this, but my comment is 14 action against the owner of the building
15 when someone has got limitation to begin 15 without a restriction on damages, correct?
16 with and using your words, "minor injury". 16 MR. STEIN:

,mm. 17 that so-called minor injury, that injury 17 A. I believe so.

18 affecting a muscle have a far greater effect 18 MR. FRAIZE:

19 because their mobility may be using fingers 19 Q. Because what we're doing is for automobile
20 or their arms or they can't move their head. 20 accidents we're going to have the injuries
21 My point is injuries affect people in 21 restricted in terms of what quantum is
22 different ways. So, when we start talking 22 given. Now, do you agree that there is more

0m 23 about putting a cap and defining a set of 23 cars now than 10 years ago?
24 injuries that will not, would come under the 24 MR. STEIN:

25 cap and have a certain amount, you're going 25 A. 1 haven't checked the numbers, but if you
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1 say that's right, let's assume. 1 report. You say, "legal decisions and the
2 MR. FRAIZE: 2 associated compensation amounts often do not
3 Q. There seems to be more cars, let's assume 3 align with prevailing medical literature.

m 4 there more. 4 MS. DEAN:

5 MR. STEIN: 5 A. Febmary report.
6 A. Yes, there does seem to be more cars. 6 MR.FRAIZE:

tm 7 MR. FRAIZE: 7 Q. Februaiy report. My only point being, when
8 Q. And we got less accidents; more cars, less 8 we disagree and we can't agree on
9 accidents. Picking up on discussions here 9 settlement, you go to court. In my
10 this morning, the settlements are all 10 experience in court, we got to prove our
11 negotiated between the negotiating parties. 11 case. We bring out medical evidence and a
12 So, what you're trying to do once, going 12 judge listens to us and looks the prior case

am 13 back to the victim, you're trying to put a 13 authority and determines the amount. By
14 lid on what their damages are worth. Is 14 putting a cap in, what you've done is you've
15 that what you're trying to do? 15 taken away or are you saying that the prior

mm 16 MR. STEIN: 16 decisions of the courts were too high?
17 A. We're trying to find balance - 17 MS.DEAN:

18 MR. FRAIZE: 18 A. What we're saying is the system needs to
mm 19 Q. You got three parties in this whole game. 19 change. We're seeing upward pressures on

20 the victim, the insured - 20 claims, premiums are not covering claims.
21 MR. STEIN: 21 These systems and proposals that we are

mm 22 A. We're trying to find balance in the system 22 discussing in our reports have worked in
23 recognizing that all those more cars, that 23 other provinces, and we believe that they
24 means lots more people buying insurance in 24 could work in this province in terms

mm 25 this province at premiums that are a few 25 controlling costs for the many to pay for
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1 hundred dollars higher than everywhere else. 1 the claims of the few. In addition, we're
mm 2 MR. FRAIZE: 2 also proposing options to get people better

3 Q. You say a few hundred dollars, are you 3 quicker.
4 talking about a hundred dollars? 4 MR.FRAIZE:

mm 5 MR. STEIN: 5 Q. Don't you think if we can't agree or come to
6 A. No, two to three. 6 a negotiated settlement-when we have
7 MR. FRAIZE: 7 disputes in our society, regardless of what

mm 8 Q. Oh, okay, a little less than a dollar a day. 8 they are, we go to a court and have our say.
9 is that what you're talking about? 9 either we win or we lose. But what we're

10 MR. STEIN: 10 saying here, going back to my triangle.
11 A. If that's what it comes out to? 11 insurance company, insured, victim, the
12 MR. FRAIZE: 12 victim, excuse the pun, gets the short end
13 Q. Your words. 13 of the stick; you've capped them. Shouldn't

mm 14 MR. STEIN: 14 the victim has his right in court, if we
15 A. Yes, $300.00 higher. 15 can't prove, or he or she can't prove their
16 MR. FRAIZE: 16 damages?

mm 17 Q. Okay. Now, when we have a disagreement with 17 MS.DEAN:

18 an insurance company, whether it's on 18 A. In these systems in neighboring provinces.
19 disability insurance or how much damages are 19 people are getting better and people are

mm 20 worth, we go to court to have it determined. 20 getting compensated. The only difference is
21 especially on disability insurance. We seem 21 that claims costs are controlled and kept at
22 to have a lot of that going on, trying to 22 a sustainable level.

mm 23 figure out if a person is disabled or not. 23 MR. FRAIZE:

24 But when we go to court, we have to prove 24 Q. Are they getting better or are they giving
25 our case and 1 think it was on page 5 of the 25 up?
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mm 1 MS. DEAN: 1 those are all my comments. Thank you.

2 A. They're getting better. 2 MR. STEIN:

3 MR.FRAIZE: 3 A. Just to respond, we don't want to exclude
4 Q. Now, I'm not trying to give you a hard time. 4 anyone from the tort system. We're just
5 I represent a group here that are affected 5 talking about non-pecuniary damages. We're
6 by accidents, and a variety of them. I have 6 also talking about providing access to

im 7 a problem when you create a two-tier system 7 evidence based treatment on a pre-approved
8 being auto accident and non-auto accident. 8 basis for people with those injuries.
9 And you take away a person's right to go to 9 FRAIZE, Q.C.:

m- 10 court to prove their case. If you can't 10 Q. No further questions.
11 prove it, the case rules against you. And 11 CHAIR:

12 when I look at accidents, I see an accident 12 Q. Thank you, Mr. Fraize. Consumer Advocate.
mm 13 like a pie and what you're doing is you're 13 (12:00 p.m.)

14 going to define a portion of the pie which 14 BROWNE, Q.C.:
15 you're going to say this is how much it's 15 Q- Thank you. Chair. If we can go to your

mm 16 worth. We keep in our discussions here 16 presentation, the average written premium.
17 talking about minor injuries. They're not 17 page 1, and for consumers, consumers are
18 minor injuries. They're a group of injuries 18 monitoring their premiums and consumers are

mm 19 which the insurance companies want to 19 concemed with the increase in premiums, and
20 identify as into a pot which they can put a 20 we see that the average premium, and we
21 capon. Am I correct? 21 don't know exactly what the components are o

mm, 22 MS.DEAN: 22 average here, but be that as it may, it
23 A. According to medical literature and the 23 seems to be higher than other provinces.
24 practice in other provinces. 24 Now when - and if we can go to the - if we

mm 25 FRAIZE, Q.C.: 25 can just move from that for a second, the
Page 150 Page 152

1 Q. Now I've had the opportunity to see how 1 average premium by province, if we go to
im 2 doctors react in court and they defend their 2 page 3 of the - yeah, the average premium by

3

4

positions, they say this is an injury and so
forth, so I presume the medical doctors read

3

4

province, page 3, the top diagram there -
sorry, page 5 of your presentation. It's

rm 5 the same literature that you're referring 5 number 5 of your presentation, sorry. We
6 to, right. So going back - a couple of 6 see there the average premium just going
7 further comments. Just going back, let's 7 right back to 2001 according to this, it was

mm 8 not call it minor injuries, let's just call 8 always a bit higher in this province than in
9 it a group of injuries that the insurance 9 the other provinces, according to that, if
10 companies wants to put in a little box and 10 it's average premium by province, but I

mm 11 say this is the amount it's worth. 11 bring you back to 2004 for a minute because
12 MR. STEIN: 12 in 2004 the government of the day introduced
13 A. We also want to give them pre-approved 13 a $2,500.00 deductible and brought in other

mm 14 evidence based treatment through the 14 measures, and subsequently there were some
15 diagnostic treatment protocols. 15 changes. People were promised cheaper
16 FRAIZE, Q.C.: 16 rates, good insurance coverage, balanced

mm, 17 Q. But you just want - I'm just saying let's 17 rate reductions. Now if we look just at
18 not mislead ourselves. Don't call it - 18 2004 and 2005 based on this, we see that the
19 because there's quite a bunch of injuries in 19 cost of premiums for consumers did go down

mm 20 that box. It's not just minor, but there is 20 for a couple of years, but then in 2006, we
21 a bunch of injuries in that box. Let's call 21 see the average premium by province -1
22 the injuries that you want to apply to the - 22 mean, Newfoundland has taken off there, and

mm 23 in other words, you want to have those group 23 right up to now, 2016. My question is this.
24 of injuries excluded from the tort system. 24 at what point did you make representation to
25 Let's not call it minor injuries. I think 25 government regarding these increases in
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fm 1 premiums that were being paid by consumers 1 provide the best information we possibly can
2 to ask for some action, or did you? 2 to any government, and from my office, any
3 MS. DEAN: 3 of the four Atlantic provinces.
4 A. We have been sharing data from the insurance 4 BROWNE, Q.C.:
5 industry for a number of years with 5 Q. So that was 2008. This is 2018. Was there

6 government in this province, as we do in 6 any result to your efforts to bring in some
mm 7 every province. So every year, GISA 7 systemic changes?

8 releases its reports publicly, we collect 8 MS. DEAN:

9 that information and prepare slide deck such 9 A. There was not. There was always hope the
mm 10 as this, and will share some of that 10 market would turn around. It clearly

11 information with government with the hope 11 hasn't, and as we can see with the
12 that if there are pressures building within 12 trajectory of that line, it's not going to

mm 13 any given system, we can have conversations 13 turn around any time soon, and we certainly
14 and perhaps a review before we get to the 14 know that when the other Atlantic provinces
15 point where premiums are prohibitive for 15 conducted more recent reviews of their

mm 16 consumers, and particularly those on fixed 16 products, we do mention what's going on in
17 incomes due to the rising of claims pressure 17 those provinces to those who regulate our
18 within a market. 18 industry in this province, but each province

mm 19 BROWNE, Q.C.: 19 must make its own decisions.

20 Q. Now you've given evidence or you stated that 20 BROWNE, Q.C.:
21 you lobby, you're a lobbyist? 21 Q. And one of the governments attempted to deal

mm 22 MS. DEAN: 22 with some of this expense by reducing or
23 A. Yes, I am. 23 eliminating the retail sales tax on
24 BROWNE, Q.C.: 24 insurance. This diagram, does it, in fact.

mm 25 Q. Did you at any point lobby any of the 25 include these reductions or any reductions
Page 154 Page 156

1 administrations from 2004 forward to bring 1 or is it ex any kind of RST or HST?
m 2 in changes to effect what you're trying to 2 MR. STEIN:

3 do here? 3 A. I mean, everything that's included in a
4 MS. DEAN: 4 premium would be included in this. So if

mm 5 A. We have suggested that a review would be a 5 you pay taxes on your premium, it's there.
6 good thing to do, to take a look at what's 6 BROWNE, Q.C.:
7 happening within the market. We have been 7 Q. Now here you are suggesting a $5,000.00 cap?

i«*. 8 doing that for years since the mid 2000's 8 MS. DEAN:

9 most certainly. 9 A. Yes.

10 BROWNE, Q.C.: 10 BROWNE, Q.C.:
mm 11 Q. So you've lobbied government to seek 11 Q. And why $5,000.00 when New Brunswick has

12 changes. From what year within your 12 found that they needed to increase their cap
13 experience did you commence the lobbying? 13 to $7,500.00, and I do believe it's a

mm 14 MS. DEAN: 14 similar cap in the other Atlantic provinces?
15 A. Within my experience, I would recall late 15 Why would you suggest $5,000.00?
16 '08/09. 16 MS.DEAN:

rm 17 BROWNE, Q.C.: 17 A. It comes down to what was the numbers that

18 Q. And what were you lobbying for at that 18 were presented in the Oliver Wyman Reports.
19 point? 19 So Oliver Wyman presents that there was a

mm 20 MS. DEAN: 20 premium deficiency in 2017, premiums need to
21 A. For a review of the auto insurance product. 21 increase by 17 percent, which is about
22 We don't profess to have all the answers. As 22 $200.00. If we look at the required - the

m 23 an industry trade association, we collect 23 average accompanying required premium
24 information, we collect data, and we share 24 reductions that was presented by Oliver
25 that information. We want to be able to 25 Wyman as well, and it's on page - we did an
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|MI 1 excerpt on page 5 of our May, 2018 report. 1 A. Well, that is certainly a conversation that
2 The cost savings for 15 percent frequency 2 would happen with the rate regulator, the
3 change is $140.00 to $175.00. So best case 3 PUB; as well as the insurer in question.
4 scenario, if reforms are implemented. 4 BROWNE, Q.C.:
5 frequency drops 15 percent, there's still a 5 Q. Because we saw another jurisdiction where
6 $25.00 increase that would be needed to get 6 the cap came in, the rate of retum went up

mm 7 to the required premium amount for 2017. So 7 dramatically for insurance companies. Is
8 a long way of saying the best case scenario 8 that not trae?
9 with frequency drop, that amount as 9 MS.DEAN:

m 10 estimated by Oliver Wyman is still not the 10 A. I'm trying to remember the exhibits that
11 increase that is needed to break even, or as 11 were-there's been many.
12 Oliver Wyman had included in the report, to 12 MR.STEIN:

mm 13 assume a 10 percent ROE, which is allowed 13 A. That is tme, and also during that time.
14 within this province. So we need these 14 premiums were declining and, you know, going
15 numbers to be right as an industry, quite 15 back to the previous graph that we had from

mm 16 frankly, based on where the results are. 16 the slide presentation, you saw premium
17 We're also looking at the frequency 17 declines, Nova Scotia, New Bmnswick and
18 discussion that has occurred within this 18 Prince Edward Island, just showing that the

mm 19 hearing over the past number of days, in 19 market's healthy, you know, consumers
20 that in the early 2000's the frequency drop 20 benefit by lower and stable premiums.
21 in New Brunswick, Nova Scotia, and 21 BROWNE, Q.C.:

mm 22 Newfoundland and Labrador, cannot solely be 22 Q. But was there a~was it commensurate with

23 attributed to reforms. There could be a 23 the~was the decline commensurate with the

24 number of different factors. We can't 24 increases in profits that the industry was
mm 25 predict consumer behaviour, we can't predict 25 receiving?
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1 that frequency will actually decline 1 MR. STEIN:

« 2 further, so we needed to in order to break 2 A. It's not-because they're projecting the
3 even according to these numbers as presented 3 actuaries for the companies are projecting
4 by Oliver Wyman, so the $5,000.00 cap is the 4 forwards, it's, you know, there's quite a

m 5 closest thing to get industry out of the 5 bit of degree of uncertainty in general.
6 red. 6 best of times. Then when you add in a
7 BROWNE, Q.C.: 7 reform where you're trying to predict what

mm 8 Q. So the $5,000.00 cap will give you a 10 8 the effect is, there's even a little bit
9 percent rate of retum? 9 more uncertainty, so, you know, you can look
10 MS. DEAN: 10 back in time and say, "hey, you know, that

mm 11 A. Well, according to Oliver Wyman's 11 profit seemed a little bit high". Okay, it
12 calculations and a 15 percent decrease, and 12 was hard to know at that time what the
13 let's be perfectly honest, no one in this 13 experience was going to be, but the positive

mm 14 room or driving on the roads in this 14 experience from all of this is that premiums
15 province are losing sleep over insurance 15 just kept going down and down and down and
16 companies losing money. The real problem 16 down in those provinces and that's why

mm 17 comes from what happens when insurers are 17 people are paying about $300 less for
18 short money, and that means premiums must go 18 insurance and people there have access to
19 up, and that puts additional pressure on the 19 more accident benefits than they do here.

mm 20 consumers of this province. 20 BROWNE, Q.C.:
21 BROWNE, Q.C.: 21 Q. So, if the Public Utilities Board was to set
22 Q- But when insurers are making a lot of money 22 a range in your rate of retum, let's say

mm 23 too, if they go beyond the range of rate of 23 10,12 percent, 13 percent, something like
24 retum that's expected, what happens then? 24 that, and you go up to 20 percent, what
25 MS. DEAN: 25 remedy is available to consumers to claw
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•M 1 back what it wasn't~not intended in the 1 language?

2 premiums for you to realize? 2 MS. DEAN:

3 MR. STEIN: 3 A. Sure, well, first to address, we recognize
4 A. Well, it's not-you can't really go back in 4 that this proposed piece of reform is
5 time, but, you know, that graph showed, they 5 outside the scope of this particular hearing
6 were-insurers responded the next year. 6 and we recognize that Service NL will be
7

8

lower premiums, consumers benefited, lower
premiums the year after that

7

8

taking a look at this proposal; however, for
the sake of transparency, we prepared one

9 BROWNE, Q.C.: 9 submission that would come through-to the
10 Q. Is there any formula that was derived in 10 PUB through this process and that same
11 these jurisdictions to ensure that consumer 11 submission is going to Service NL again, so
12 premiums went down commensurately with the 12 all parties are aware of everything that IBC

mm 13 increases that the insurance industry was 13 is putting out there. One of the things
14 receiving? 14 that this would address would be the cost of
15 MR.STEIN: 15 filing, which is, I'm to understand, again.

mm 16 A. I mean, I don't think that there was any~I 16 I don't work with an insurance company, but
17 mean, I don't think-I mean, it would work 17 I'm to understand that rate filings are a
18 as if the companies would have now more 18 costly endeavor and when you have, let's say

mm 19 experience in this new environment and then 19 just hypothetical numbers, if you had a
20 be able to predict, okay, here is what next 20 $200,000 rate deficiency in premium, so a
21 year is likely going to be, here's how we 21 premium deficiency to cover your claims, yet

pm 22 can respond, and they felt that they could 22 the process costs $500,000 in order to file
23 respond by lowering premiums. All these 23 for a rate increase, you're going to wait
24 rate changes have to be approved by the 24 until you have perhaps a $600,000 rate

mm 25 provincial regulators, rate boards and, you 25 deficiency to make that cost worthwhile.
Page 162 Page 164

1 know, through that process felt that the 1 So, it's recommending taking a look at the
mm 2 premiums set at that time, which were lower 2 rate regulation process within this

3 than the year before, were adequate. 3 province.
4 BROWNE, Q.C.: 4 BROWNE, Q.C.:

m 5 Q. You're making a proposal here and it was in 5 Q. So, you want some kind of automated
6 your February 2018 first filing, and it's 6 adjustment formula, the same way electric
7 found on page 12 of 17 and down below under. 7 utilities used to have in this Province some

1^ 8 "Reform Proposal", it says, "IBC recommends 8 years age where the adjustment would take
9 that the Newfoundland and Labrador 9 place based on a formula, rather than a
10 government transitioned to a market-based 10 hearing?

/mm 11 approach for rate regulation by replacing 11 MS.DEAN:

12 the prior approval framework with a use-and- 12 A. Well, and I'm not familiar with that
13 file framework focussed on regulating 13 process, but there would still be checks and

mm 14 overall rate levels. The intent is to 14 balances and a huge role for the rate
15 create an environment for consumers to reap 15 regulator in another system.
16 the benefits of increased competition and/or 16 (12:15 p.m.)

mm 17 more accurate premiums relative to risk and 17 BROWNE, Q.C.:
18 for the regulator to position itself to be 18 Q. And you look like you're trying to say
19 able to identify a remedy and a solvency or 19 something there?

mm 20 market conduct concerns efficiently by 20 MR. STEIN:

21 focusing its limited resources and 21 A. No, I'm just looking at you. I don't have
22 overseeing the market." And in Appendix B 22 anything to add.

mm 23 are the components of IBC's proposed use- 23 BROWNE, Q.C.:
24 and-file framework. What exactly are you 24 Q. Okay. I thought you might have had
25 proposing here? Can you put it in common 25 something to offer. So, these reformed
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1 proposals are all based on, and page 14 of 1 A. I'm unfortunately not aware, I don't work
2 17 there, we see them. You have Appendix A 2 for the Facility Association, but if we are
3 and then you go on to proposed rate 3 talking about taxis, 1 do know from an

m 4 regulation framework and Appendix B. Now, 4 insurer perspective the rate of claims is
5 why did you settle on a cap to recommend, as 5 certainly higher than those insurers would
6 opposed to say, a $10,000 deductible? 6 consider at this point in time.

mm 7 MS. DEAN: 7 BROWNE, Q.C.:
8 A. Based on the experience of a minor injury 8 Q. Okay. I think my colleague might have some
9 damages cap in other neighbouring provinces 9 questions.

mm 10 and taking a look at claims costs where. 10 MR.WADDEN:

11 quite frankly claims costs are coming from 11 Q. Thank you. Ms. Dean, now we've met; Mr.
12 in this province, and what could be 12 Stein, we haven't. My name is Andrew

mm 13 implemented in order to control those costs 13 Wadden, I'm counsel for the Consumer
14 and based on the experience in other 14 Advocate. I've just got a few questions.
15 provinces with the cap, that is how we 15 some points of clarification.
16 arrived at this proposal. 16 MR.STEIN:

17 BROWNE, Q.C.: 17 A. Sure.

18 Q. But other provinces have a deductible, such 18 MR.WADDEN:

mm 19 as Ontario, they went to a large deductible 19 Q- Can we just go to page three of your initial
20 in the 30,000 range, but has anyone tried a 20 submission, I guess that's the February
21 deductible in the 10,000 range to see if 21 submission. Under "Consumer Outcomes", that

mm 22 that would give any relief to the cost of 22 first paragraph there, just something 1
23 premiums for consumers, which is what our 23 wanted to get a better understanding of. If
24 objective is here? 24 you go about three lines down, it indicates.

m 25 MR. STEIN: 25 "Maritime consumers also have access to more

Page 166 Page 168

1 A. 1 think it's~the Ontario deductible is not 1 medical rehabilitation and disability income
mm 2 the-it's not like it's the Newfoundland 2 benefits". I'm sort of hooked on the word.

3 deductible, it's just instead of 2,500, it's 3 "more", there, can you just elaborate on
4 like 3,700. It's a completely different 4 that a bit more for me? Exactly what does

m 5 system. In Ontario you cannot sue for non- 5 "more" mean? Flush it out for me.

6 pecuniary damages unless your injury is 6 MR. STEIN:

7 serious and permanent, then if you meet that 7 A. More means a few things. So, the accident
mm 8 threshold, which is only the most serious 8 benefits limits in, we'll just focus on the

9 injuries, then you have the ability to 9 two main ones, medical rehabilitation in
10 pursue a bodily injury claim and then the 10 Newfoundland and Labrador is $25,000; in the

mm 11 deductible is applied; whereas in 11 Maritime provinces it's $50,000. Income
12 Newfoundland it's just, as you know, 2,500 12 replacement is, in Newfoundland and
13 on all. So, the Ontario system, if you're 13 Labrador, $140 per week; in the Maritime

mm 14 talking about access to tort is quite a bit 14 provinces, it's $250 per week. And then the
15 more restrictive than what we're talking 15 third thing which we've put an emphasis on
16 about here with caps. 16 is Nova Scotia has it and Alberta has it, no

mm 17 BROWNE, Q.C.: 17 other jurisdiction in the Maritimes has it.
18 Q- In reference to Facility Association and the 18 I use the diagnostic and treatment
19 taxi industry, is there any discussion 19 protocols, which is four people with

mm 20 within Facility Association of deriving 20 sprains, strains or whiplash, they get
21 various products to assist those who find 21 access to pre-approve-they get access to
22 themselves in Facility to get out? It seems 22 evidence based treatment on a pre-approved

mm 23 once you're caught in there, there's no 23 basis. So, you don't have to apply for it.
24 escape card. 24 you just go into treatment, the treatments
25 MS.DEAN: 25 designed to last for, you know, 21 treatment
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mm 1 visits or 90 days for physiotherapy, 1 Section B, are there any proposed changes in
2 chiropractor, if you need to visit a 2 terms to accessibility to them? Let me ask
3 physician and then, you know, some massage 3 this by way of example, perhaps I'd be

m 4 and some acupuncture is also available. 4 clearer. In my experience, and you both
5 MR. WADDEN: 5 probably know this, I've acted for insurers
6 Q. Okay. Just to get an understanding of how 6 in my past, I've acted for injured victims.
7 the two issues are tied together, is it the 7 I've been on both sides of this coin and on
8 view of IBC that, for that to happen, for 8 both sides, one thing I've seen is that some
9 Newfoundlanders to be able to access these. 9 companies, perhaps some more than others

w 10 we'll say added benefits, more robust 10 tend to, in certain circumstances, put up
11 accident benefits program, is that reliant 11 some barriers that perhaps don't need to be
12 upon the institution of a cap or could that 12 there when it comes to their insureds, their

mm 13 be done in any event? 13 customers accessing accident benefits. It's
14 MR. STEIN: 14 not just as simple as making a phone call
15 A. It could be done in any event, of course. 15 and saying, "1 had an accident", even though

mm 16 but, you know, adding in more treatment does 16 it's a no-fault product. Do you have any
17 have a cost and one of the ways of reducing 17 suggestions, any recommendations in to how
18 those costs is to, you know, reduce the cash 18 to make it easier? Will there be specific

mm 19 payments on the other end. 19 ways for the customer to access the
20 MR. WADDEN: 20 benefits?

21 Q. Okay. To your point on cost, you know, you 21 MR. STEIN:

mm 22 reference the idea of grossing up a $25,000 22 A. Yeah, and I think, you know, the diagnostic
23 benefit to 50K, making a larger, weekly 23 and treatment protocols is exactly that.
24 indemnity. I understand all that, it sounds 24 it's pre-approved in Nova Scotia and

mm 25 great, but have you costed that out? I'm 25 Alberta. You go to your physician, you go
Page 170 Page 172

1 curious what that would do to premium for 1 to your physiotherapist, you know, they file
2 consumers? 2 the papers and you're put into the system
3 MR.STEIN: 3 and the auto insurer is also the first payer
4 A. We have not costed it out, but if you look 4 when you're in the protocol, so it's not

mm 5 at like, the other jurisdictions that have 5 like the~you know, you got to deal with
6 those levels, their costs aren't that much 6 your other insurance providers, whether it's
7 different or higher than in Newfoundland. 7 a health benefit fî om work or whatnot. Auto

mm 8 MR.WADDEN: 8 insurance is the fu*st payer, so it's meant
9 Q. But you don't have exact numbers on it? 9 to be like no hassles; get into treatment.
10 MR.STEIN: 10 get into treatment fast. It's evidence

mm 11 A. We do not, not for this province, no. 11 based, go through it, let's see how you are
12 MR.WADDEN: 12 at the end of the, you know, the 21
13 Q. Yeah, and I'm only asking you, Mr. Stein, 13 treatment visits or the 90 days and then it

mm 14 because one of the things as counsel for the 14 goes into the regular no-fault system.
15 Consumer Advocate and as a Consumer Advocate 15 MR. WADDEN:

16 one of the things we have to do is sort of 16 Q. Okay. Is the idea, Mr. Stein, that the
mm 17 make a determination of what we're going to 17 customer would be able to access the

18 recommend in terms of all the things that 18 accident benefits and avail of them fully,
19 the PUB is looking at, and one of those 19 up to the maximum, say the 50,000 and

tm 20 things is accident benefits. 20 without having to go-revert back to their.
21 MS.DEAN: 21 say, work insurer or would they only be able
22 A. Right. 22 to access part of it?

mm 23 MR. WADDEN: 23 MR. STEIN:

24 Q. So, I understand the changes you're 24 A. No, it's only for the-it would only be for
25 proposing, in terms of the benefits under 25 what's within the protocols, which would be
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mm 1 the~which is designed to be for the first 1 it's going to mean an increase?

2 three months of treatment for people that 2 MS. DEAN:

3 have sprain, strains or whiplash injuries. 3 A. Correct.

m 4 MR. WADDEN: 4 MR. WADDEN:

5 Q. Okay. So, they'd he an initial go to, hut 5 Q. Okay. Is there a way to figure that out?
6 not necessarily the only go to, the customer 6 MS. DEAN:

0m 7 would still likely have to avail of their 7 A. I'm not an actuary, but -
8 own insurance if they had it? 8 MR.WADDEN:

9 MR.STEIN: 9 Q. No, I understand.
10 A. Yeah, so it's pre-approved, first payer 10 MR.STEIN:

11 during the protocols, that timeframe, and 11 A. No, I don't-I mean, maybe a company can
12 then if more treatment is required after it. 12 kind of figure it out because they'll have

0m 13 it would revert hack into the regular 13 access to, you know, the individual vehicles
14 accident benefit system, yeah. 14 of their, you know, they'll know the details
15 MR.WADDEN: 15 of the vehicles of their customers. You

mm 16 Q. Okay. While we on the topic briefly of, you 16 know, overall, you know, it's just changing
17 know, what it's going to cost in terms of 17 who pays, it really shouldn't have much of a
18 premium, one of the other proposals within 18 cost impact, though it will on the

mm 19 your submissions, I can't remember what 19 individual, because depending on, you know,
20 page, hut is the idea of DCPD. Have you 20 the nature of their car, you know, the
21 looked at how that's going to impact on 21 insurer will know in advance they type of

mm 22 premiums for the consumer? 22 car that they're going to be repairing, but
23 MS. DEAN: 23 ultimately, it's just, you know, it's
24 A. We haven't looked at it in terms of premium. 24 probably just a better customer experience

mm 25 we do recognize that it does save costs over 25 versus, you know, you're in a collision
Page 174 Page 176

1 the long run, so the insureds are dealing 1 having to, you know, figure out, you know.
mm 2 with their insurer when faced with just a 2 okay, now how do 1 work to get my car

3 property damage claim. So, you and 1 are in 3 repaired, I wasn't at fault here, you deal
4 a collision, no bodily injuries, just damage 4 with your own insurance company.

rmt 5 to vehicles. Your insurer pays to fix your 5 MR. WADDEN:

6 car, my insurer pays to fix my car. I'm at 6 Q. Okay. There are a number of instances
7 fault for the collision, so I have that on 7 within your submissions and I don't think I

« 8 my record, you do not; however, your insurer 8 need to point to a particular one where you
9 still pays to repair your car and the 9 use BC as sort of a comparative and we know
10 thought is there the insurance companies can 10 that they're undergoing some changes out

mm 11 provide that level of customer service to 11 there now. It looks like their instituting
12 their own insurance, there's no subrogation 12 a cap and I think, in the amount of, I think
13 with a third-party insurance company, it 13 it's 5,500?

mm 14 happens quicker and the~it levels out 14 MR. STEIN:

15 eventually, because your insurer will have a 15 A. That's correct.

16 number of at fault drivers in these 16 MR. WADDEN:

mm 17 situations as they will have a number of not 17 Q. And I understand they have a public
18 at fault drivers in these situations. 18 insurance system, I'm just wondering, I just
19 MR. WADDEN: 19 want to get your views on this, is BC a good

mm 20 Q. Okay. Thank you, and I do appreciate the 20 province to be using as a comparator.
21 utility of it. Again though, I guess I'm 21 notwithstanding are the obvious population
22 just wondering, we really can't say at this 22 difference. Our understanding as lawyers.

mm 23 point, can we, other than looking at other 23 and I think any lawyer would tell you in the
24 jurisdictions, what that does to an 24 room that injury claims in BC, ones that go
25 individual's premium, we don't know how much 25 to court at least we know of, have
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1 traditionally been significantly higher from 1 say 130,140 bucks?
2 a reward perspec—award's perspective rather, 2 MR. STEIN:

3 in terms of non-pecuniary lost and they have 3 A. So, that table is what's called the required
mm 4 been anywhere else in the country, certainly 4 premium -

5 in Newfoundland. In fact, when you go to 5 MR. WADDEN:

6 court here and you raise a BC case with the 6 Q. Yeah.

mm 7 judge, they're almost dismissive of it at 7 MR.STEIN:

8 times. Is that a province we should be 8 A. So, you know, you have the required premium
9 using in terms of cap comparator, should we 9 is what insurance companies are, you know,

mm 10 be going-because you're recommending five 10 according to Oliver Wyman, should be
11 grand, they're at about 5,500, what are your 11 charging to cover their claims costs, their
12 views on that? 12 operating expenses and to earn a reasonable
13 MR. STEIN: 13 rate of return. That required premium right
14 A. I think, you know, if you're looking at a 14 now is around $200 higher than the current
15 cap comparator, you can also look at 15 premiums and so, what this table is showing

mm 16 Alberta, which is, you know, started at 16 is that you put in the $5,000 cap, it really
17 4,000, linked to inflation is now just 17 takes away a good chunk or almost all of
18 upwards of 5,000. I think what's unique 18 that risk of those higher premiums.

mm 19 about looking at BC is that other than, you 19 MR.WADDEN:

20 know, Newfoundland and Labrador, they're the 20 Q- Okay. Allow me to put it another way. The
21 only province with a predominantly tort- 21 cap comes in, let's assume it's a $5,000

mm 22 based auto insurance that didn't have a cap 22 cap, what do you think the average consumer
23 or any significant cost control and, you 23 in Newfoundland can expect their insurance
24 know, them~now moving in that direction, 1 24 bill, in terms of their car, to go down by?

mm 25 mean, it's quite-it's just an interesting 25 MR.STEIN:

Page 178 Page 180

1 case study happening at an interesting time. 1 A. I don't know what they expect.
mm 2 (12:30 p.m.) 2 MR. WADDEN:

3 MR. WADDBN: 3 Q. What do you think it will go down by? What
4 Q. Okay. Can we go briefly to your second 4 can a consumer expect? If the consumer is

mm 5 submission, I think around page three. 5 being asked to accept a cap, let's just say
6 Yeah, I think it's up there, just up~yeah, 6 we recommend, okay, we're fme with a cap,
7 and I know Mr. Browne asked you a bit about 7 we're going to have a $5,000 cap in

m 8 this and so did some of the other counsel, I 8 Newfoundland and Labrador, and we're
9 just want to make sure I'm understanding 9 recommending it, because we assume there's
10 this. I'm looking at the second table, 10 going to be some sort of quid pro quo here.

m 11 average company required premium reductions. 11 the consumer is going to benefit in terms of
12 So, let's make this as-and sometimes when I 12 their annual insurance bill for the vehicle.
13 ask these questions, I just want you to 13 How much is it going to go down?

mm 14 understand, obviously transcripts are 14 MS.DEAN:

15 produced, this stuff is in the news. We act 15 A. In this scenario, it would stay the same
16 for consumers, we want to make this stuff so 16 until claims pressures are relieved and

mm 17 everybody can get it, okay? 17 premiums can act accordingly.
18 MS.DEAN: 18 MR. WADDEN:

19 A. Absolutely. 19 Q. It would stay the same, initially?
mm 20 MR. WADDEN: 20 MS. DEAN:

21 Q. Let's assume for the moment that a $5,000 21 A. Initially, according to the scenario and the
22 cap is introduced as you're suggesting. So, 22 actuarial numbers as presented by Oliver

mm 23 am 1 to read that table to suggest that 23 Wyman.
24 premiums would go down, assuming also a 10 24 MR. WADDEN:

25 percent return on investment remains, we'll 25 Q. Okay. How long would it stay the same?
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1 Give me an estimate? I'm not trying to nail 1 which I do see value in for the person
2 you down, I know you're not an actuary, I 2 that's hurt. All they care about is how
3 get that. 3 much is my insurance premium? What am I

rm 4 MS. DEAN: 4 paying to insure the car out in the
5 A. Yeah. 5 driveway? And you've seen, obviously, as
6 MR. WADDEN: 6 you've mentioned several times, we are the

0m 7 Q. But we're just trying-we got to be able to 7 last jurisdiction, last full tort
8 tell the consumers, "here's what you can 8 jurisdiction really, right, so you've seen
9 expect, folks, if you accept this cap. 9 the experiences elsewhere, you're very

mm 10 Here's what's going to happen to your bill 10 familiar with what's gone on in Nova Scotia,
11 and here's when it's going to happen". 11 as we all are, given the numerous testimony
12 MS.DEAN: 12 we've heard, are you able to give me some

mm 13 A. It would depend on-number one, it would 13 estimate, some number, what can we tell
14 depend on company experience, so, some 14 consumers about in terms of their reduction

15 companies may do a lot better in, let's say 15 in premiums? It's going to vary from
16 the first three years than others. Those 16 company to company, you've said that; I get
17 companies would be able to adjust their 17 it. But we got to give them some idea of
18 rates quicker than some others. So, again. 18 what they're getting if we're going to tell
19 we get back to trying to predict consumer 19 them at the same time they're giving up a
20 behaviour and how all of this is going to 20 right. Can I get any kind of estimate?
21 impact those claims costs and, of course. 21 MS. DEAN:

22 the firequency. Will we have no change, will 22 A. Well the challenging thing fi*om our
23 we have increased fî equency, or will we have 23 perspective too is, as a trade association.
24 a frequency drop? 24 we can only speak about the aggregate
25 MR.STEIN: 25 numbers, so again, company performance is

Page 182 Page 184

1 A. And consumers will also benefit fi:om the 1 going to be different, company underwriting
2 other side of the proposal, which is the 2 manuals based on their filings, they're
3 access to the—^the higher accident benefits. 3 going to—^that's when the driver experience
4 the access to more, to preapproved evidence 4 comes into account in creating individual

m 5 based treatment, all designed to get them 5 premiums. That is a detail that I certainly
6 into treatment faster, get them better 6 can't get into, as I'm not part of an
7 faster and get them to move on with their 7 underwriting department.

pm 8 lives. It's looking at auto insurance 8 MR. WADDEN:

9 differently. 9 Q- Okay. In your, I think it's your initial
10 MR.WADDEN: 10 submission at page 13, let me just double

m 11 Q. Right, I get that and I fully appreciate 11 check that to make sure I'm right. Yes,
12 that it's more robust provisions that are 12 page 13. Now, Ms. Dean, you and I—^you.
13 provided for. Of course, a lot of people 13 rather and your counsel met with myself and

0m 14 aren't going to have accidents, thankfully, 14 the Consumer Advocate recently and I
15 so they won't care about the accident 15 mentioned this in a meeting we had, but I'll
16 benefits provision; in fact, some of them 16 mention it now publicly, and we've said fi-om

mm 17 probably aren't even going to buy them 17 the very beginning one of the areas we are
18 unless it's mandatory. 18 focussing on for the consumers is the idea
19 MR.STEIN: 19 of accident and prevention, right, so to use
20 A. Which we're recommending. 20 a somewhat rough analogy, if the premium
21 MR.WADDEN: 21 issue is a cancer, then the cap, perhaps.
22 Q. So, I understand you're recommending that, 22 can be characterized as the radiation to

23 so let's assume we're talking about the 23 reduce the premium or get rid of it, or in
24 consumer who is never ever going to avail of 24 some cases maybe it won't fix it. Our
25 these more robust Section B provisions, 25 thought has always been if the premium is a
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tm 1 cancer what we should really do would be 1 distractive driving campaigns or the use of
2 stopping people from smoking. 2 snow tires and the safety measures that come
3 MS. DEAN: 3 with using snow tires, so those types of
4 A. Uh-hm. 4 campaigns we have absolutely been involved
5 MR. WADDEN: 5 with in the past, and those things do.
6 Q. Prevent the cancer from happening in the 6 hopefully, work to prevent collisions from

mm 7 first place, right? 7 happening. However, again, you're coming
8 MS. DEAN: 8 back to the consumer behaviour piece of it
9 A. Correct. 9 and it could take a longer period of time in

m 10 MR. WADDEN: 10 order to see those results. This province,
11 Q. Your report, while it mentions at page 13 11 for example, was the first in Canada to
12 the idea of improving highway safety and 12 bring in anti cell phone laws as well. So

mm 13 preventing collisions, and I understand as 13 it's, you know, those types of things are
14 well from your earlier testimony at one 14 helpful, but they are slower to produce
15 point I think you met with the Minister of 15 results because it's changing the mindset

mm 16 Transportation? 16 and it's changing behaviour.
17 MS. DEAN: 17 MR. WADDEN:

18 A. Uh-hm. 18 Q. Slower to produce results in terms of
mm 19 MR. WADDEN: 19 ultimately ending up in reduced premiums, is

20 Q. Which I think is a very positive move. 20 that what you mean?
21 MS. DEAN: 21 MS. DEAN:

mm 22 A. Absolutely. 22 A. Well, claims drive premiums, so -
23 MR. WADDEN: 23 MR. WADDEN:

24 Q. The report doesn't talk much about this 24 Q. Right, okay. As of last week here in
mm 25 stuff, not a report other than this 25 Newfoundland, I think June 7th was the date.

Page 186 Page 188

1 paragraph, can you give me some ideas, has 1 a number of reforms did come into effect by
w 2 IBC been doing anything else in this regard? 2 Service NL. 1 think one of them is some

3 You mandate is you lobby for insurers; I 3 more severe penalties for distracted
4 know what your mandate is. 4 driving, more severe penalties around blood

mm 5 MS. DEAN: 5 alcohol content, those types of things.
6 A. Uh-hm, yes. 6 MS. DEAN:

7 MR. WADDEN: 7 A. Uh-hm.

mm 8 Q. But certainly insurers would benefit from 8 MR. WADDEN:

9 the idea, the possibility that we could 9 Q. Did IBC have anything to do with—^have any
10 reduce accidents in Newfoundland and reduced 10 meetings with any members of government

mm 11 accidents lead to reduced claims. I don't 11 about any of that or is that solely separate
12 think too much of a jump, right. 12 and apart from you guys? I'm wondering if
13 MS. DEAN: 13 you had any influence on any of those things

mm 14 A. Uh-hm. 14 that came in.

15 MR. WADDEN: 15 MS.DEAN:

16 Q. So have you guys been doing anything in that 16 A. We did not influence those things. We
im 17 regard? Are you doing anything to try and 17 certainly watched governments across the

18 get accidents down, to help insurers not 18 country for these types of efforts. We
19 have the claims in the first place? 19 support govemments who bring in these types

m 20 MS. DEAN: 20 of initiatives and quite frankly, they are a
21 A. We do undertake from time to time campaigns 21 welcome addition to the driving landscape.
22 on road safety, so whether it's—I know 22 MR. WADDEN:

mm 23 before the seat belt laws were brought in. 23 Q. Just so I have a full understanding and so
24 that was something that we were quite active 24 we can convey to consumers how your
25 in being involved with, whether it's anti 25 submissions were created, aside from the
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1 data that you've received and provided, much 1 asking about people who were injured or
2 of which, of course, is in the aggregate, 2 already have an injury, essentially, so
3 was there any ground level work? Did you 3 let's do it by way of example again.

im 4 talk to any—did you actually speak to 4 Perhaps a different example than Mr. Fraize
5 consumers? Were there any surveys? Did you 5 provided. Someone who has pre-existing.
6 speak to injured people, people who have 6 we'll say disability on one hand is non

mm 7 injured in accidents, anything like that? 7 functional and I've seen, I've actually seen
8 MS. DEAN: 8 a file like this before, they're in an
9 A. We did not. We spoke with our member 9 accident, the other hand is injured, so you

imn 10 companies who work with injured parties when 10 know, someone is in an accident and they
11 they place a claim. 11 sprain a wrist, probably going to end up
12 MR.WADDEN: 12 being qualified under the definition that's

mm 13 Q. Okay. Now I know and I don't doubt the 13 being proposed in terms of the minor injury.
14 thrust of what you're saying because a 14 If someone is in an accident and has that
15 number of times during your presentation 15 same injury and they've got a serious pre

mm 16 today in answering your questions, you've 16 existing disability, just explain to me how
17 referred to consumers, I think you were 17 the minor injury cap and the definition that
18 trying to do what's best for consumers. 18 you're proposing would impact on that

mm 19 MS. DEAN: 19 person? Because, obviously the impact on
20 A. Uh-hm. 20 their life is going to be a lot more, right?
21 MR. WADDEN: 21 All of a sudden, they have two hands they

im 22 Q. So I take that at face value. Mr. Browne 22 can't use, so help me with that.
23 asked you some questions about Facility. 23 MR. STEIN:

24 Does IBC have any comments or any 24 A. So the definition that we've proposed is
mm 25 suggestions of what we can do in terms of 25 about, you know, would, besides the injury

Page 190 Page 192

1 Facility relative to the taxi drivers? 1 having to be a sprain, strain or whiplash.
mm 2 We've heard the taxi drivers mentioned a lot 2 is the, because of the injury, is the person

3 of times over the past week or so. It's a 3 now, is the person not able or has the
4 big problem. As we've said before, we'd 4 injury had a substantial effect on the

mm 5 like to try and find solutions to get them 5 injured person's daily life which is, you
6 out of Facility, if it's possible, have them 6 know, if you look at the Maritime
7 working with insurers, create more of a 7 definitions and the Alberta definition,

mm 8 competitive process for their business. 8 that's—it's all defined, you can't go to
9 Does IBC have any suggestions around that? 9 school, work, daily activities, injuries
10 Have you spoken to insurers about some work 10 supposed to be ongoing since the accident

mm 11 that can be done in that area? 11 and so on. So if at the end of the injury.
12 MS. DEAN: 12 yeah, they have one of those injuries,
13 A. The only thing that I could comment on 13 sprain, strain or whiplash, but because of

mm 14 there, again because I'm not an employee of 14 the injury, you know, it's a serious
15 Facility Association, would be that the 15 impairment as per that definition, they
16 reform packages that we're proposing for 16 would not be subject to the cap. So there's

mm 17 private passenger vehicles, would also apply 17 two parts. You have to have the specific
18 to the taxi situation, and would have 18 injury and then there's, is this injury
19 results with that portion of FA's business 19 having a substantial effect on your daily

imi^ 20 accordingly. 20 life? If the answer is "yes", then the
21 MR.WADDEN: 21 person won't be subject to the cap. So it's
22 Q. Mr. Stein, I just wanted to clarify a 22 recognizing that although these injuries

mm 23 question that Mr. Fraize asked you, or 23 could be minor or tend to be minor, in some
24 perhaps digging a bit deeper because I 24 cases they have a disproportionate effect on
25 didn't fully understand your answer. He was 25 the person, as, you know, your example could
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1 be that, and then, you know, that injury is 1 about a minor injury at all, you're talking
2 not minor. 2 about something that the injury has to be
3 MR. WADDEN: 3 permanent and serious?
4 Q. Okay, thanks very much. 4 MR. STEIN:

5 CHAIR: 5 A. To be able to pursue non-pecuniary damages,
6 Q. Thank you. I guess in the interest of 6 yes.

mm 7 completeness in finishing the round of 7 ROWE, Q.C.:
8 questioning, I go back to you, Mr. Rowe, is 8 Q. Okay, and then you have a deductible of
9 there anything you need to - 9 3700?

10 (12:45 p.m.) 10 MR. STEIN:

11 ROWB, Q.C.: 11 A. That's right.
12 Q. Just a couple of items. Madam Chair, if I 12 ROWE, Q.C.:

mm 13 could just take a couple of minutes. There 13 Q. And the system -
14 was a question from Mr. Feltham way back a 14 MR. GITTENS:

15 couple of hours ago now, about a comparison 15 Q. 37,000.
fm 16 with the Ontario experience in terms of 16 ROWE, Q.C.:

17 costs and, or premiums and the response, it 17 Q. 37,000?
18 might have been you, Ms. Dean, said Ontario 18 MR. STEIN:

19 was very different from Newfoundland. 19 A. Sorry, 37,000, yes.
20 MS. DEAN: 20 ROWE, Q.C.:
21 A. Uh-hm. 21 Q, So 37,000 would be deducted off the non-

rm 22 ROWE, Q.C.: 22 pecuniary damage award in Ontario.
23 Q. Then subsequently Mr. Stein gave a more full 23 MR. STEIN:

24 description of the ability to sue, the 24 A. In Ontario, yes.
mm 25 threshold, could you just elaborate on that 25 ROWE, Q.C.:

Page 194 Page 196

1 for us again? 1 Q. Assuming the person meets the threshold of
mm 2 MR. STEIN: 2 being permanently and seriously injured.

3 A. Well I think those came up based on two 3 MR. STEIN:

4 different questions. The threshold—so one 4 A. Correct.

5 of the questions that I responded to was 5 ROWE, Q.C.:
6 comparing the Newfoundland deductible to the 6 Q. Okay, and the system that is being proposed
7 Ontario deductible and I think it was about 7 here is much different from that?

8 have you tried to, you know, thought of a 8 MR. STEIN:

9 deductible $10,000 or some higher amount and 9 A. That's correct, so what we're talking about
10 1 was just clarifying that Ontario, it's not 10 here would be a cap on non-pecuniary damages

mm 11 just a deductible, it's you are not able to 11 for people that meet the definition of minor
12 pursue non-pecuniary damages unless your 12 injury which we're saying, a sprain, strain.
13 injury is serious and permanent based on a, 13 whiplash, any clinically associated

mm 14 you know, a verbal threshold, that's the 14 sequelae, whether physical or psychological
15 definition. And then, if you meet that 15 in nature that does not result in a serious

16 threshold and you pursue non-pecuniary 16 impairment, meaning affecting the person's
mm 17 damages, then the deductible applies and 17 daily life.

18 it's 3700, so I was just trying to make the 18 ROWE, Q.C.:
19 comparison that it's quite a bit—it's a lot 19 Q. Right, okay. And the person is still free

im 20 different than in Newfoundland and it's not 20 to sue for the other types of damages
21 just the bigger deductible that makes it 21 without any regard to the cap?
22 different, that verbal threshold is a main 22 MR. STEIN:

mm 23 component of it. 23 A. Correct.

24 ROWE, Q.C.: 24 ROWE, Q.C.:
25 Q. Okay, so in Ontario, you're not talking 25 Q. So any loss of income?
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1 MR. STEIN: 1 Q. So in looking at that table, New Brunswick
2 A. Correct. 2 and the next one to it, bodily injury claims
3 ROWB, Q.C.: 3 costs have declined on an average of 51

im 4 Q. And any special damages if they lost some 4 percent over that same time period?
5 personal property in the course of the 5 MR. STEIN:

6 accident, they could recover from that? 6 A. Correct.

fVVt 7 MR. STEIN: 7 ROWE, Q.C.:
8 A. Correct. 8 Q. And as compared to Newfoundland which
9 ROWE, Q.C.: 9 increased by 9 percent?
10 Q. And any additional medical expenses that 10 MR. STEIN:

11 wouldn't be covered by their accident 11 A. Correct.

12 benefits? 12 ROWE, Q.C.:
tm 13 MR. STEIN: 13 Q. All right, I don't have any further

14 A. Correct 14 questions.
15 ROWE, Q.C.: 15 CHAIR:

16 Q. There was reference to the chart in your 16 Q. Do you have any questions?
17 February submission, page 4. There was 17 COMMISSIONER NEWMAN:

18 reference to the—sorry, page 5, the chart on 18 Q. No.
19 page 5 comparing Newfoundland with New 19 COMMISSIONER OXFORD:

20 Brunswick, Nova Scotia, Prince Edward Island 20 Q. No questions.
21 and Alberta and the suggestion was made that 21 CHAIR:

fm 22 this indicates that in fact costs have been 22 Q. Okay, and I have no questions. I guess
23 stable since 2000,1 think this was Mr. 23 we're done. Thank you very much. Thank
24 Feltham, because the changes up by 9 24 you, Mr. Rowe.

mi 25 percent. Do you see what I'm referring to 25 MS. GLYNN:
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1 there? 1 Q. So we're back to tomorrow moming at 9:00.
tm 2 MR. STEIN: 2 We have six public presentations scheduled

3 A. Yes, correct. 3 for tomorrow.

4 ROWE, Q.C.: 4 CHAIR:

pm 5 Q. And I think the response was that that was 5 Q. The schedule is available on the website?
6 from an already high level. Can you just 6 MS. GLYNN:

7 elaborate on that? 7 Q. It is.
8 MR. STEIN: 8 CHAIR:

9 A. So what we're trying to show with this graph 9 Q. Okay, we'll see you in the moming.
10 is looking into the early 2000s, before any 10 Upon conclusion at 1:12 p.m.

fm 11 of these provinces put in their reforms. 11

12 which was the deductible in Newfoundland and 12

13 the minor injury caps in the other provinces 13

rm 14 and trying to show what their experience 14

15 was, so yeah, if you just look at 15

16 Newfoundland, you know, moving from 376 to 16

im 17 409,9 percent change, it looks good, it 17

18 looks stable. But then when you compare it 18

19 to the other provinces, which have seen 19

im 20 these, you know, massive declines ranging 20

21 from 13 percent to 51 percent and are now 21

22 several hundred dollars lower, you know, it 22

23 really shows that Newfoundland is an 23

24 outlier. 24

25 ROWE, Q.C.: 25
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Aviva Canada Inc. (“Aviva”) thanks the Government of 
Newfoundland and Labrador for the opportunity to 
participate in its review of auto insurance. Aviva is  
very concerned about the state of the auto insurance 
market in Newfoundland and Labrador. 

This review presents an opportunity to take a step 
back from a system that has not received the attention 
it requires for a number of years and is challenged 
on many fronts. We invite a creative and fresh-eyed 
examination beyond “the way it is”, to instead look at 
solutions that will best serve the consumer and allow 
the auto insurance market to take advantage of current 
innovations. 

It would be a wasted opportunity to merely look at what other provinces have done – 
particularly since most jurisdictions are still dealing with many of the issues that are present 
in Newfoundland and Labrador, just less severely. On a global level, Canada is not a leader 
– even the provincial “leaders” still lag behind many successful international jurisdictions 
that have found product and market solutions that still deliver lower premiums, stability, 
competition, innovation and consumer choice. 

We implore the Government of Newfoundland and Labrador to become a leader in Canada 
and look beyond tweaks to transformational change that will really make a difference.  
The recommendations we have presented in this report are created from an evidence-based 
and jurisdictional analysis. Aviva also commissioned MQO to conduct a consumer poll in order 
to better understand what’s important to our customers in Newfoundland and Labrador. 

What's best for consumers in Newfoundland and Labrador is at the center of all of 
the recommendations in this paper, and you’ll find a highlighted note under each 
recommendation that outlines the specific benefits for our customers.

Introduction

1. Introduction
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Aviva Canada is the second largest property and 
casualty insurance group in the country providing 
home, automobile, leisure/lifestyle and business 
insurance to 2.8 million customers. Aviva Canada has 
more than 4,000 employees in 27 locations  
across Canada. 

Automobile insurance is a cornerstone of our business.  
In 2016, Aviva insured 60,000 private passenger vehicles  
or 22% of the total Newfoundland and Labrador market.  
Aviva also insured 31,000 homes and 3,000 businesses. 
In the  same year, we collected $70.4 million in 
premiums, handled  7,163 automobile-related claims 
and paid $5.9 million in taxes to the government.  Aviva 
Canada is a successor to Cabot Insurance and purchased RBC General Insurance in 2016. 
Aviva distributes its products directly in a partnership with RBC Insurance and through 
independent brokers: Munn Insurance, Wedgwood Insurance Limited, South Coast Insurance 
Agency Ltd., Crosbie Job Insurance, Aon, Marsh Canada Limited and Steers Insurance.

Aviva Canada is a wholly-owned subsidiary of Aviva plc. Aviva is one of the world’s largest 
insurers, with 33 million customers worldwide, £490 billion in assets under management  
and businesses in 15 countries across North America, Europe and Asia. As a global company, 
we have experience with many different auto insurance systems and products, and among  
the stakeholders commenting, we bring a unique, international perspective. 

About Aviva

2. About Aviva Canada Inc.
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Aviva aspires to achieve the following objectives through this review. Our recommendations 
follow for how to achieve each objective. We have also summarized the impact of 
recommendations on the auto insurance marketplace. The elements of the auto insurance 
marketplace are discussed in detail in the following section. 

Objective/recommendation Benefit

1. 	� Refocus the system on care not cash and stabilize insurance premiums
	 a)	 Reduce Bodily Injury claims costs
	 	 i.	 control the cost of Minor Injury claims
	 	 ii.	 improve litigation efficiency
	 	 iii.	 review contingency fees 
	 b)	 �Expand Accident Benefits coverage and improve health outcomes
	 	 i.	 �make Accident Benefits coverage mandatory and increase limits 
	 	 ii.	 introduce programs of care
	 	 iii.	 adopt the Health Claims for Auto Insurance (HCAI) system

 value 
 affordability 
 availability

2.�	 Take care of customers and their cars
	 �Adopt a Direct Compensation Physical Damage (DCPD) settlement model  

for physical damage claims. 

 value 
 affordability

3.	 Be tough on fraud
	 a)	 �Revise the regulator’s mandate to include responsibility for fighting fraud. 
	 b)	 Mandate insurers to report fraud to the regulator. 
	 c)	 �Eliminate root causes of fraud by prohibiting referral fees and prohibiting the 

practice of service providers asking consumers to sign blank work orders. 
	 d)	 �Prohibit the practice of service providers charging different amounts  

based on whether costs will be covered by insurance.

 value 
 affordability

 4.	 Modernize regulation and facilitate competition and innovation
	 a)	 Eliminate rate regulation for fleets, snowmobiles and motorcycles.
	 b)	 Replace prior approval rate regulation with use-and-file regulation.
	 c)	 �Refocus regulatory resources and revise the superintendent’s mandate  

to include responsibility for maintaining a healthy auto insurance  
marketplace with a corresponding duty to act. 

	 d)	 Create insurance products for ride-hailing and car-sharing. 
	 e)	 �Undertake a review of the Insurance Act with the objective of modernizing it.  

This review should include a specific focus on accommodating electronic  
and digital communication. 

 value 
 affordability 
 competition 
 profitability 
 adaptability

5. 	 Address socially unacceptable issues
	 a)	 Reduce the number of uninsured drivers.
	 b)	 Campaign against distracted driving.

 value 
 affordability 
 profitability

Recommendations

3. Aviva's objectives, recommendations and the benefits 
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The actions resulting from this review need to improve the health of the auto insurance market in Newfoundland 
and Labrador (NL). At present, the market is neither healthy nor sustainable. The current trajectory left unchecked 
exposes Newfoundlanders to an unacceptable level of personal and financial risk, unnecessarily in our view.  
The following table sets out the criteria for a healthy auto insurance market and provides an overview of the 
current state of the market. Each component is important and taken together – not in isolation – produces 
the best-case scenario for consumers.

Healthy marketplace 

4. Achieving a healthy auto insurance market 

Current state

Affordability – Premiums are stable and 
affordable. 

 

Affordability – NL has the highest premiums in the Atlantic Region. 
Aviva’s premiums in NL have increased by 25.7% from 2008 to 
2017, and a further increase of 10.5% has been approved for 2018. 
Loss trends and rate indications remain high for NL, signaling 
that premiums will continue to rise. The high premiums remain 
insufficient to cover claims and other insurance costs. According to 
Oliver Wyman, average premiums in 2016 were 16.2% lower than 
what they should have been.1 

Value – Customers receive value for their 
premiums. A balance is struck between 
affordable premiums paid by all drivers and 
the total cost of claims incurred by a small 
subset of premium payers. 

Value – Auto insurance is mandatory in order to drive a motor 
vehicle. A total of 323,023 cars were insured in NL in 2016. Just 11% 
of drivers had a vehicle damage claim, while only 0.5% had a Bodily 
Injury claim. Claims payments are expected to account for 85% of 
total premiums for accident the year 2016.2 A large number of drivers 
don’t have claims but are paying increased premiums due to claims. 

Competition – Insurance can be purchased 
from a number of different insurers through 
different methods of distribution (agents, 
brokers or direct from the insurer). 

Competition – NL has the most concentrated auto insurance 
market in Canada, with the top four insurers comprising 87% of the 
market. The province is at risk of being just one withdrawal away 
from having no market at all.

Availability – There is sufficient product for 
the demand. 

Availability – 3.2% of consumers have to buy insurance from the 
Facility Association, compared to 2.0% in other provinces.3 

Profitability – The industry is profitable 
enough to be able to continuously invest  
in the product and the province.

Profitability – From 2010 to 2016, the industry’s profit levels were 
lower than the PUB’s profit guideline.4

Adaptability – The industry is able to adapt, 
innovate and leverage technology to provide 
new products to customers at fair prices.

Adaptability – NL has a strict regulation regime that’s slow to 
respond to new ideas. Many jurisdictions globally have moved to 
more flexible regulation that produces stable and competitive rates 
and allows for innovation in products and price. 

Ideal state

1 Oliver Wyman NL PPA Profit and Rate Adequacy Review, page 23 2 Oliver Wyman NL PPA Profit and Rate Adequacy Review, page 10
3 Data from Facility Association 4 Oliver Wyman NL PPA Profit and Rate Adequacy Review, page 6
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i	� Oliver Wyman Profit and Rate Adequacy 
Review Report 

The Government retained Oliver Wyman to review  
the profit and rate adequacy of the private passenger 
auto insurance market.  
The report concluded: 

• �The industry’s realized profit levels are lower  
than the PUB’s guideline from 2010 to 2016, with 
negative profit in 2013, 2015 and 2016. The industry 
was expected to suffer even larger losses in 2017 
than 2016. 

• �From 2012 to 2016, the premiums charged by 
insurance companies were not adequate enough to cover claims costs, expenses and 
the Board’s guideline profit provision. 

• �With the exception of two years, loss ratios have increased every year since 2008,  
from a low of 67.9% in 2008 to a high of 86.7% in 2015.

• �Current premiums are inadequate. An average increase of $179 or 16.2% was  
required in 2016. 

ii	 Aviva’s data 

Aviva’s data is consistent with Oliver Wyman’s findings and provides additional insights.

Premiums are increasing but still inadequate

The issues

5. The issues

Newfoundland and Labrador has the 
highest auto insurance premiums in 
the Atlantic region. From 2008 to 2016, 
premiums in Newfoundland and Labrador 
increased by 22.4%, while the other 
Atlantic Provinces saw increases of 
less than half that amount. High claims 
costs are driving the need for premium 
increases. Without action, claims costs  
and in turn premiums will continue to rise.
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Claims costs increased more than premiums 
During the 2008 to 2016 time period, our claims costs increased more than premiums.

Bodily Injury claims costs increased more than other coverages. Premiums and claims 
costs increased more than inflation, measured by the Consumer Price Index. 

Premiums Overall claims costs Bodily Injury claims 
costs

Inflation (consumer 
price index)

  22%   67%  74%  15%

A small number of claims result in big costs 
The table below illustrates the significant impact of claims. In 2017, 11% of our customers  
had a physical damage claim, only 0.65% had a Bodily Injury claim and 0.72% made a claim 
for Accident Benefits. However, the cost of claims accounts for 86% of premiums. A small 
number of drivers have claims, but those claims result in big costs borne by all.

In 2017, Aviva insured: 

Total customers Claims Total premiums Claims incurred

58,592 6,382 
physical damage 

claims 

$73 million $22.6 million

379  
Bodily Injury claims

$33.2 million

427  
Accident Benefit 

claims

$6.4 million

The issues
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The issues

Bodily Injury costs are the highest in Newfoundland

Bodily Injury claims costs are 
significantly higher in Newfoundland 
and Labrador than in the other Atlantic 
Provinces.  In 2016, Newfoundland and 
Labrador Bodily Injury claims costs per 
vehicle  were 175% higher than New 
Brunswick, 106% higher than Nova 
Scotia and  91% higher than Prince 
Edward Island. The other three Atlantic 
provinces adopted Minor Injury caps 
in 2003.  This has been effective in 
controlling Bodily Injury claims and 
stabilizing premiums. 
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The issues

iii	The Closed Claim Study 

Aviva participated in the Closed Claim Study as requested and defined by the Public Utilities 
Board and reviewed 405 claims. We noted the following during this study:

Most accidents do not involve serious injuries
Of the 405 claims, one claim involved a fatality and there were no other serious injuries such 
as quadriplegia, paraplegia, amputations or serious brain injuries. 70% of the injuries were 
soft tissue injuries. A breakdown of the types of injuries is found in the diagram below:

70%3%
3%

2%

7%

1% 14%

Soft Tissue- Neck, Back, Shoulder Psychological
Fractures Chronic Pain
Joint Concussion
Other

This finding is consistent with Oliver 
Wyman’s analysis of the entire closed 
claims sample. Using a three category 
classification, Oliver Wyman found  
that 66% of claims comprised the 
Class 1 group (minor neck, back, knee, 
shoulder, joint injuries). The Class 2 
group of injuries included fractures, 
chronic pain, TMJ, psychological and 
concussions, and accounted for 31% of 
the sample. Serious injuries (fatalities, 
spinal cord, amputation, internal organs, 
weight bearing fracture, post-concussion 
syndrome) were only seen in 21 of  
1,749 claimants, or 1.2% of the sample.

Distribution of injuries
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The shocker – the number of lawyers 
The most surprising data point to emerge from the Closed Claim Study was the 
high rate of legal representation. 80% of Aviva’s claims had legal representation. 
Legal representation in the entire closed claims sample was slightly higher at 82% 
and is a clear sign the system is broken. This number is far higher than what we see 
in other provinces – 50% for Ontario Bodily Injury claims (a figure that’s also far 
too high in our view), less than 30% in Nova Scotia, New Brunswick and Alberta. 
The other surprising fact was that none of these claims resulted in a trial.

Legal representation impacts the length of time it takes to resolve a claim.  
In the Aviva sample, claims with no legal representation closed after an average 
of 352 days, while claims with legal representation took an average 922 days. 
Again, Newfoundland and Labrador seems to be an outlier as we see quicker  
resolution times in New Brunswick and Nova Scotia, even with the involvement  
of plaintiff counsel – 324 days in New Brunswick and 520 days in Nova Scotia. 

The issues

Large amount of settlement dollars paid for general damages (pain and suffering) 
Chart 2 illustrates the breakdown of Aviva’s settlements by head of damage. Of the claims 
dollars paid, 67% went to general damages for pain and suffering, followed by future care costs 
(14%) and future income loss (6%). Again, this is consistent with Oliver Wyman’s findings that 
64% of the total settlement dollars were paid to general damages for pain and suffering. 

Aviva’s average settlement was $34,886. 
Settlements were noticeably higher when 
there was legal representation ($41,000 
with legal representation versus $9,900 
with no legal representation). Claims with 
legal representation had a much higher 
incidence of claims for future income 
loss, future medical services and future 
replacement services.
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Distribution of Heads of Damage
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Plaintiff Disbursement
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Before presenting our recommendations to 
government, we carried out a poll to find out what 
consumers think. Aviva retained an  Atlantic polling 
company, MQO, to conduct a survey of Newfoundland 
and Labrador residents. The survey included 400 
current drivers  (200 in St. John’s and 200 throughout 
the rest of the region) and  was conducted between 
April 25 and April 30, 2018. The full report  can be found 
in Appendix A.**

Key findings		   
• ��Car insurance premiums are viewed by 83% as 
increasing  and becoming financially difficult by 
63% of drivers. 

• �As car insurance premiums increase, 63% drivers are not seeing an increase in value.

• �Further, many perceive that premiums are increasing at a faster rate than insurance 
claim payouts.

• �Nearly all drivers (90%) in Newfoundland and Labrador view car insurance companies in 
the province as profitable and many would like to see more competition in the market.

• �Uninsured drivers are seen as a significant issue in the province and the vast majority 
(69%) feel it's having an impact on premiums.

• �There is broad support (71%) for giving drivers the choice to pick and choose what 
benefits should be included in their policy as a means of reducing their premiums. 
This included options for the level of rehabilitative care and making the right to sue an 
optional benefit that could be purchased as part of their policy (67%).

• �The majority (90%) are also in favour of a cap on pain and suffering claims if it results in 
lower car insurance premiums. Two thirds (67%) were also in favour of making the right 
to sue for pain/suffering an optional benefit that could be purchased  
as part of their policy.

• �There is also (79%) support for a cap on lawyer contingency fees for Personal Injury 
cases, with most (30% and 33% respectively) feeling it should be capped in the  
10-20% range.

Consumers

6. What consumers think
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1. Refocus the system on care not cash and 
stabilize insurance premiums
Newfoundland and Labrador’s system is overly 
focused on tort compensation for Bodily Injury claims. 
As illustrated on the previous page, only a small 
percentage of Newfoundland and Labrador drivers 
have Bodily Injury claims and yet those claims account 
for more than 50% of all claims dollars paid. The high 
Bodily Injury claims costs result in higher premiums for 
all drivers. This issue is not unique to Newfoundland 
and Labrador, but most other provinces tackled this 
problem over a decade ago. They took steps to control 
the costs generated by Minor Injuries and rebalanced 
the system by expanding Accident Benefits coverage. The focus shifted from cash to care. 
Over time, most provinces have seen some erosion in the level of savings generated by 
Minor Injury reforms – there is work underway to review and fix this erosion. Striking the 
right balance between premiums and claims coverage requires constant attention. 

In order to refocus the system, Bodily Injury claims costs must be reduced and  
Accident Benefits coverage expanded to focus on care. Bodily Injury claims costs  
can be reduced by reducing both the amount of the settlement and the transaction  
costs associated with disputes. 

a) Reducing Bodily Injury claims costs
It will not be possible to stabilize and then reduce premiums without reducing  
compensation for Bodily Injury claims. Currently, the average settlement for Bodily Injury 
claims in Newfoundland and Labrador is $34,886, with 67% of our bodily damage expenses 
going towards general damages. We offer four possible options. There are advantages  
and disadvantages to each, and each model will produce a different level of savings. 

Solutions 

7. Solutions
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i Control the cost of Minor Injury claims

Option A – Nova Scotia definition

Nova Scotia, New Brunswick, PEI and Alberta all define “Minor Injury” in regulation and 
limit the amount of general damages payable. The definitions are similar, but not identical, 
and focus on sprains, strains and whiplash associated disorders. For the purposes of this 
exercise, we have selected the Nova Scotia definition because it’s the narrowest.  
Nova Scotia defines Minor Injury as:

“A sprain, strain or whiplash associated disorder injury that does not result in a 
permanent serious impairment (defined term) and resolves within 12 months.” 

Projected savings: 
We estimate that 
this definition would 
capture 70% of our 
existing Bodily Injury 
claims and generate 
premiums savings of 
$57 or approximately 
4.4%. Advantage: The definition is easy to understand. 

Risks: The 12-month resolution condition may be easily manipulated.  
The definition has eroded over time as psychological, chronic pain 
and concussion injuries become more widely diagnosed and fall 
outside the definition. 

Option B – Expanded Minor Injury list 

Another option is to expand the list seen in Option A to include a broader range of Minor 
Injuries. A possible definition is:

“Minor Personal Injury” means the following injuries, including any clinically-
associated sequelae (which we have defined), that do not result in serious 
impairment or permanent serious disfigurement: contusion; abrasion; laceration; 
subluxation; sprain; strain; headache; temporomandibular strain or sprain; whiplash 
associated disorder; diagnosis of depression.” 

Projected savings: 
We project that this 
definition would 
capture 81% of our 
Bodily Injury claims. 
A Minor Injury cap of 
$5,000 will generate 
premium savings of 
$111.95 or 8.62%.  
A Minor Injury cap of 
$7,500 will generate 
premium savings of 
$95.96 or 7.39%. 

Advantage: This definition is similar to the Minor Injury definition recently 
introduced by the British Columbia Government. The broader list 
of injuries recognizes that claimants often experience a cluster 
of symptoms in addition to a primary injury. The broader list will 
generate a higher level of savings. 

Risks: The size of the cap may impact the amount of litigation. Since Nova 
Scotia increased its cap, we’ve seen an increase in litigation. Court 
decisions may erode the list, so the list should be reviewed on a 
regular basis and be kept current. 

Solutions 
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Option C – Ontario threshold and deductible (impairment model)

Ontario has taken a different approach to defining Minor Injuries and created a threshold. 
General damages are not payable for claims that are below the threshold. The threshold  
is defined in terms of impairment level and there is no list of injuries. A claimant surpasses 
the threshold if their impairment results in a Permanent Serious Disfigurement or 
Permanent Serious Impairment (these terms are defined). In addition, general damage 
awards are also subject to a deductible, indexed annually for inflation. Ontario’s  
deductible currently stands at $37,983.33. 

Projected savings: 
For the purposes of 
costing, we assumed 
that any claim with 
general damages 
of $30,000 of less 
would fall under 
the threshold or 
deductible.  
It’s estimated that 
87% of Bodily Injury 
claims would fall 
within this definition. 
An Ontario threshold 
and deductible would 
generate premium 
savings of $179.13 or 
13.79%. The premium 
savings for a threshold 
alone (no deductible) 
would be $169.53 or 
13.05%.

Advantage: The impairment definition has resulted in less erosion than the 
Minor Injury definitions. There is a sizeable body of case law that will 
provide some guidance to decision makers. 

Risks: Because the definition is broader, it has generated more litigation. 
This litigation is bolstered by contingency fees, adverse cost 
insurance and rampant lawyer advertising.

Solutions 
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Option D – consumer choice – optional Minor Injury coverage

The fourth option that we present for consideration is an optional tort model.  
Similar models can be found in Saskatchewan and New Jersey. This model allows the 
consumer to choose whether they can claim general damages for Minor Injuries in the 
event of an accident. The basic policy excludes coverage for pain and suffering, except if 
the pain and suffering is the result of a Serious Injury (which is defined). Customers have the 
option to buy back tort coverage for all injuries from their own insurer. Approximately  
3% of drivers in New Jersey purchase this optional coverage. Customers who do not 
purchase the right to sue for general damages can still claim income loss and also have 
access to Accident Benefits coverage that will provide treatment and income replacement. 
This option has significantly reduced litigation and freed up courts. Brokers and agents  
are required to provide quotes for three different coverages. If they do so, they have 
statutory immunity from any E&O litigation. The Superintendent’s office also has a  
detailed website that explains various coverages. 

Projected savings: 
We calculated the 
savings based on 
100% of customers 
taking the basic 
coverage. This would 
produce premiums 
savings of $211.11 
or 16.25%. If there’s 
interest, we would 
be happy to draft 
wording for the 
optional tort coverage 
and provide a view  
of cost. 

Advantage: This option gives meaningful choice to consumers and lets them 
control the amount of their premium. Consumers who feel strongly 
about retaining the right to sue in any circumstance can buy back 
the option. This option also frees up courts at a time when there’s 
pressure to try criminal cases faster. Our consumer poll found that 
the vast majority (71%) of drivers would like to pick and choose what 
benefits should be included in their policy as a means of reducing 
their premiums, and two thirds (67%) were also in favour of making 
the right to sue an optional benefit.

Risks: We have not calculated the cost of the buyback option. It may be 
expensive if there’s no significant uptake. This is a bold option and  
is likely to receive resistance, especially from the legal community 
that would be impacted. 

Solutions 

Recommendation

Aviva believes that customers should have the right to choose their coverage and 
what premium they pay and recommends the adoption of Option D.

5 We propose the following definition: the basic policy excludes coverage for pain and suffering for all injuries, except loss of a body part; permanent loss of function in a 
body part; significant disfigurement or significant scarring; a fracture; a diagnosed traumatic brain injury by a qualified medical practitioner that results in a permanent 
impairment of a cognitive or a physical function; a diagnosis of major depressive disorder that persists longer than six months despite regular treatment; or death.
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ii Improve litigation efficiency and reduce transaction costs
The longer claims stay open, the more money they cost. Claims with 
legal representation take almost three times longer to resolve. Litigation 
in Newfoundland and Labrador needs to be sped up. The injured 
plaintiff and the defendant being sued are both entitled to quicker 
resolution. The following changes will help move matters along quicker:

Binding medical assessment
Options A, B,and C will require a determination of whether the injuries 
or impairments are minor. This should be a relatively straightforward 
issue, but in most provinces, it has spawned litigation. In order to reduce 
the costs and time associated with litigation, we recommend that the 
Government establish a panel of medical assessors. A medical assessor 
would be chosen from the Panel and would decide if the injury or 
impairment is minor. The medical assessor's decision should be binding 
on the parties and the court. This would reduce the costs associated 
with competing medical opinions and speed up the litigation process, 
which is in the best interests of all parties. As an additional benefit, the  
Government can easily collect data from the medical assessors in order 
to understand how any reform is working.

Mandatory production
Certain documents must be produced in every Personal Injury lawsuit. 
However, a lot of wasted time and effort is spent on producing these 
documents. A plaintiff who commences litigation should be compelled 
to produce the following documentation:

• �hospital records if applicable
• clinical notes and records dating back five years
• section B file
• ambulance records

Reducing the time for service of a statement of claim
Newfoundland and Labrador’s rules currently allow a plaintiff to take 
12 months to serve a statement of claim and the plaintiff can apply to 
extend the time for service for two more years. We recommend that the 
rule be changed so that a statement of claim must be served within six 
months of issuance. This is consistent with other provinces. 

Allow pre-trial examination of experts
Since none of our cases proceed to trial, there’s little for either party 
to challenge the opinion of experts. Allowing pre-trial examination of 
experts will help both parties understand the expert’s testimony better, 
and this may lead to earlier resolution. 

Solutions 

Avoid double compensation
Income replacement is available through 
Accident Benefits coverage and also through 
Bodily Injury coverage. In order to avoid double 
compensation, the regulations should provide 
full deductibility of Accident Benefit payments 
from tort awards. In addition, income 
replacement benefits and wage continuance 
under short-term and long-term disability 
plans should also be deducted from loss of 
income awards in Bodily Injury claims. 

Mandatory reduction for  
contributory negligence
There should be mandatory reductions for 
contributory negligence of a Bodily Injury 
award for impaired driving, distracted driving 
(texting), failure to wear a seatbelt and failure 
to wear a helmet. These reductions are 
currently the subject of negotiation. Stipulating 
the amount of reduction provides clarity and 
certainty for all parties. 

Why is this helpful for consumers?
These are efficiency and streamlining 
suggestions to reduce the amount of time 
spent in litigation and focuses stakeholders on 
the highest priority work, which is providing 
necessary care when it’s needed. It also 
removes waste and distraction from the 
system. Quicker resolution is good for plaintiffs 
and defendants. 

Recommendation

We encourage the government to 
adopt the five measures noted, in 
order to improve litigation efficiency 
to ultimately benefit injured auto 
accident victims. 
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iii Review contingency fees
It’s not clear to us why there’s such a high rate of 
legal representation in Newfoundland and Labrador. 
However,  we’re concerned about the potential amount 
of money flowing away from injured claimants. It’s our 
understanding that most Personal Injury lawyers in 
Newfoundland and Labrador work  on a contingency fee 
basis of 30%. This could  potentially result  in a very large 
amount of money being directed at lawyers  instead  
of auto accident victims. 

In 2016, the industry saw 1,692 Bodily Injury claims, 
but allocated $141 million to those claims. Legal 
representation is seen in  82% of claims,  
so on a straight line basis, $115.6 million of the  total settlement amounts will pass through 
law firms in trust for their clients. Based on a 30% contingency fee, an amount equivalent to 
$34.7 million may be deducted from settlements and paid to lawyers. 

MQO’s poll (as highlighted in Section 6) found that 79% of  NL respondents support a 
contingency fee cap if it would  reduce their premiums. One third of the NL respondents  
support a contingency fee cap of 20% or less.  As a comparison, in New Brunswick has a 
contingency fee  cap of 25%. 

Why is this helpful to consumers? 
As mentioned in Section 4, lawyer representation in Newfoundland and Labrador is 82%  
– which is a major issue  in Canada. This suggests a major issue  and creates excessive costs 
in the system that all customers pay for.

Transparency into the practices of plaintiff lawyers is required as part of any effort to achieve 
best outcomes for premium payers and particularly, those injured who are paying lawyers’ 
large fees in pursuit of awards that distract from the priority of patient care. Government 
should expect an adverse stakeholder reaction from trial lawyers who will suggest that this 
is an access to justice issue and insist the contingency fee system is in the best interest of 
clients in order to ensure they get a fair settlement from insurance companies.

Solutions 

Recommendation

This issue should be reviewed more closely to ensure that lawyers are paid a fair 
amount and injured victims receive an appropriate share of their settlement. A 
contingency fee cap of 20% is a good consumer protection measure. 
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b) �Expand Accident Benefit Coverage and improve 
health outcomes

i �Make Accident Benefits Coverage mandatory and 
increase limits
�Accident Benefits in Newfoundland and Labrador is an 
optional coverage, although 98% of Aviva’s customers 
purchase this coverage. Newfoundland and Labrador 
have the lowest benefit limits in Canada – a comparison 
can be found in Appendix B. 

�Other provinces with private auto insurance expanded 
Accident Benefits coverage and introduced diagnostic 
treatment protocols or programs of care to ensure 
injured claimants have access to  
science-based treatment.

Solutions 

Recommendation

Aviva recommends that Accident Benefits coverage be mandatory and the levels of 
coverage be expanded to the same coverage levels as New Brunswick:

• �Increase medical and rehabilitation benefits from $25,000 to $50,000  
for four years.

• �Increase funeral expenses from $1,000 to $2,500.
• �Increase death benefits from $10,000 for head of household or spouse to 

$50,000 for head of household and $25,000 for spouse. 
• �Loss of income benefits should be increased from $140/week for 104 weeks 

maximum to $250/week for a lifetime if totally disabled and 104 weeks if 
partially disabled. The unpaid housekeeper benefit would increase from $70/
week for 12 weeks to $100/week for a maximum of 52 weeks. 

Why is this helpful to consumers? 
Increased benefits ensures customers are better supported during the difficult time after an 
accident, enabling full and fast recovery  for injuries.
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ii	 Introduce programs of care
Programs of care should be introduced for the treatment of 
frequently seen injuries such as soft tissue injuries with associated 
sequelae, chronic pain, post-traumatic stress disorder, and 
concussions. Effective programs of care have been shown to 
improve health outcomes and reduce costs.

iii.	� Adopt the Health Claims for Automobile Insurance System 
(HCAI)

We recommend that Newfoundland and Labrador adopt and 
implement Ontario’s Health Claims for Auto Insurance (“HCAI”). 
HCAI is an electronic system developed by Ontario auto insurers, 
working closely with the Financial Services Commission of 
Ontario (FSCO), the Ontario Ministry of Finance, various medical 
rehabilitation provider associations and other stakeholders.  
This system is used for transmitting auto claims forms between 
insurers and healthcare facilities in Ontario. HCAI provides valuable 
data about injuries sustained in auto accidents and the treatment 
provided. 

Solutions 

Why is this helpful to consumers? 
Focusing on care instead of cash helps 
people get better, faster, with evidence-
based treatments and more rigour to the 
health aspect of the recovery. 

Why is this helpful to consumers? 
This helps consumers because tracking 
health information allows more scientific 
and methodological rigour so that 
ultimately, patients can receive improved 
medical treatment and get better faster 
through improved treatment protocols.

Recommendation

We encourage the government to look 
to other auto insurance markets and 
workers compensation for programs of 
care and adopt those. There’s no need 
to reinvent the wheel. 

Recommendation

The provincial government should 
adopt HCAI. This data can be used 
by the government to address injury 
trends, develop new programs of care 
and understand the effectiveness of 
current programs of care. 
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2.	� Take care of customers and their cars when there is  
an accident 

Auto physical damage costs have been steadily increasing because 
the frequency of collisions is increasing and so is the cost of repairs. 

Collision frequency has been trending upwards for all of the Atlantic 
provinces, with Newfoundland and Labrador having the highest 
collision frequency in most of the last nine years. 

Physical damage costs have increased by 47% from 2008 to 2016, 
while optional coverages have also increased – Collision by 45% 
and Comprehensive by 80%. New cars, with increasingly expensive 
technology, will continue to drive up costs. At some point, when 
there are more cars with enhanced safety features on the road, 
collision frequency should decrease. Until that time, the trend  
Of increasing physical damage costs will continue. 

One way to better control physical damage costs is to adopt 
the Direct Compensation Physical Damage settlement model. 
Newfoundland and Labrador and Alberta are the only provinces  
that still use a tort-based vehicle damage claims-settlement model. 
In this model, the owner of the damaged car must deal with the 
at-fault driver’s insurer. The not-at-fault insurer can then subrogate 
against the at-fault insurer and recover their payout. Insurers  
have dedicated teams that handle these subrogation claims.  
This is an expense that adds no value to the customer. 

Solutions 
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Why is this helpful to consumers? 
An improved process would allow the 
 owner of the damaged car to deal with  
their own insurer. This model is called  
“Direct Compensation Physical Damage”  
and customers rely on their own insurer to 
repair and/or replace the vehicle, regardless 
of fault. This allows Aviva, in other provinces,  
to provide better and faster customer 
service. Repairs are approved and 
undertaken more quickly. The subrogation 
process and associated costs are eliminated. 
In other provinces, repair time is reduced 
and customer Net Promoter Scores 
(customer satisfaction) are higher. 

Recommendation

Adopt Direct Compensation Physical 
Damage (“DCPD”) as the property 
damage claims settlement model. 
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3. Be tough on fraud
Address the major elements of fraud that cost the system. 

In Aviva’s “Crash, Cash and Backlash” report on auto insurance fraud 
in Canada, we listed the many ways and stages in the claims process 
where fraud can occur (see Appendix C). Insurers are currently 
not required to measure and report fraud in Newfoundland and 
Labrador, so it’s difficult to say how much fraud there is.  
Aviva believes that fraud is an issue in Newfoundland and Labrador, 
just like it is elsewhere in Canada, because fraud does not recognize 
provincial boundaries. 

In 2017, we conducted a national Insurance Fraud Consumer Survey 
as part of our report. The results from Newfoundland and Labrador 
are noteworthy:

• �85% believe fraudulent insurance claims are the reason their 
premiums have increased

• �57% believe that 25% of all auto insurance claims are fraudulent

• �84% believe that efforts to reduce auto insurance fraud would 
help lower premiums

• �One in four know someone who has claimed fraudulent  
personal injuries after an auto accident

• �75% feel auto repair shops are inflating vehicle repairs

• �71% feel tow truck drivers regularly receive “kickback” payments 
for towing damaged cars to specific auto repair shops

• �91% believe more needs to be done to reduce auto  
insurance fraud

Government, insurers and consumers all have a role to play in the 
fight against fraud. Government and specifically regulators have a 
responsibility to understand how much fraud is in the system and 
require insurers to fight fraud and track progress. In addition, the  
root causes of fraud should be addressed. The consequences of 
fraud should be reviewed to ensure that they are a deterrent. 

Solutions 

Why is this helpful to consumers? 
This is an issue of what is fair and not allowing 
illegal activity to raise the cost of insurance 
for all drivers. Insurance works when all 
parties behave responsibly and ethically. 

However, this issue is challenging to track, 
quantify, investigate and pursue. It’s also 
possible that as the rules change, the types  
of fraud will change or will continue to 
happen either way. It will be challenging  
to quantify the success.

Recommendation

a) �Assign responsibility for fighting 
fraud:
• �The regulator should have a clear 

mandate to regulate the insurance 
industry to deter and prevent fraud. 

b) �Mandate insurers to report fraud to 
the regulator:
• �The industry should be required to 

report fraud to the regulator. The 
industry must safely share relevant 
fraud data between insurers and 
government entities in order to 
truly understand the scale and 
scope of fraud in the system, while 
working together to effectively offer 
and implement solutions. 

c) Eliminate root causes of fraud:
• Prohibit referral fees. 
• �Prohibit the practice of service 

providers asking consumers to  
sign blank work orders. 

d) �Prohibit the practice of service 
providers charging different 
amounts based on whether costs 
will be covered by insurance or not.
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4. �Modernize regulation to facilitate competition  
and innovation

Transition to use-and-file rate regulation
Insurance regulation in Canada is heavily focused on rate regulation 
and Newfoundland and Labrador is no exception. Strict rules limit 
insurers’ abilities to create different pricing strategies for consumers. 

Newfoundland and Labrador regulates rates more than other 
jurisdictions. Other Canadian provinces limit rate regulation to private 
passenger vehicles. However, Newfoundland and Labrador also 
regulates rates for fleets, snowmobiles, motorcycles. 

The rate regulation process is strict. Prior approval is needed from 
the Board of Commissions of Public Utilities (PUB) for a rate increase. 
Insurers are required to submit full rate filings, including actuarial 
indications, for any rate increase regardless of size. These filings are 
costly and time consuming to produce. Simplified filings are only 
allowed for rate reductions. The PUB hearing process is costly and time 
consuming, and can deter insurers from applying for rate increases. 

Rate regulation rules do not allow insurers to adequately price for 
their own risks. Strict rate regulation promotes cross-subsidization  
of poor drivers at the expense of good drivers. It understates 
the actual costs of insurance products and contributes to rate 
inadequacy. The hearing process adds costs, which are ultimately 
borne by consumers without adding commensurate value.

Taken together, this type of regulation is a serious deterrent for new 
entrants into the marketplace. 

It’s time to question the value of strict rate regulation – it’s clear 
it does not reduce premiums. Premiums can only be reduced by 
bringing down costs. The current rate regulation system has not 
kept rates current. Oliver Wyman concluded that 2016 rates were 
underpriced by an average of 16%. This means that some customers 
are potentially facing large premium increases. So why should this 
system continue? 

Most of the rest of the world has moved away from strict ‘prior 
approval’ rate regulation. Europe eliminated rate regulation in the 
1990’s. Quebec has no rate regulation, and is the most competitive 
auto insurance jurisdiction in Canada. In the United States, 38 states 
have moved to a use-and-file, file-and-use or flex rating system. 

Solutions 

Why is this helpful to consumers? 
Allowing more flexibility for insurers will 
result in different pricing models and more 
price options. The costs associated with 
prior approval rate regulation are significant 
and are ultimately borne by consumers. 
Reducing these costs will reduce costs for 
consumers. There is no evidence that rate 
regulation helps to control costs. A change 
in the regulatory system may entice other 
insurers to enter the market.

Recommendation

a) �Eliminate rate regulation for fleets, 
snowmobiles and motorcycles. 

b) �Replace prior approval rate 
regulation with use-and-file 
regulation.

It’s time to transition to a use-and-file system. 
Under use-and-file, an insurer has to file 
information supporting its overall rate after 
implementation. There’s no requirement 
to file underwriting criteria. An insurer can 
implement a rate 30 days before submitting 
the prescribed information to the regulator. 
The regulator has 30 days to conduct a review 
based on the following criteria:

• �The rate cannot be unfairly discriminatory, 
where unfairly discriminatory refers to 
rates based on rating factors prescribed 
as prohibited in insurance legislation.

• �The overall rate should be able to 
withstand projected losses and expenses. 

• �The overall rate should not 
substantially lessen competition.
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Refocus regulatory resources 
There are a finite number of regulatory resources. The heavy focus 
on rate regulation means that there are less regulatory resources 
to focus on the overall health of the auto insurance marketplace. 
As noted earlier, the Newfoundland and Labrador auto insurance 
marketplace is not healthy despite all of the regulation. There’s little 
capacity to focus on issues that contribute to a healthy marketplace 
like product design, cost drivers including inflation, innovation, 
market conduct and fraud. Each of these is an important issue that 
impacts consumers. It’s time to modernize regulation and move 
away from heavy sets of rules to a more principle and risk-based 
approach that considers the overall health of the marketplace. 

 

Prepare for the future of mobility and customer expectations
Mobility is changing quickly. Car-sharing, ride-hailing and 
autonomous vehicles are already here in Canada in various stages 
of progress. Insurance, which has historically been based on single 
owner/single use models, needs to evolve quickly in order to 
support these new forms of mobility. Regulation should enable, not 
discourage, technological development. Aviva and other insurers 
do not want to stand in the way of the development of new mobility 
models or autonomous vehicles. Instead, Aviva is proactively looking 
to support progress and innovation within the mobility ecosystem. 
Aviva wants to partner with regulators and government to facilitate 
the transition to a more sustainable and safe future of mobility, 
where insurers are able to underwrite potential risks with confidence. 

Insurance companies are grappling with the challenges of serving 
customers with dynamic and changing expectations. For example, 
many customers want to interact digitally with their insurer, but 
current rules still require insurers to send paper and on occasion, 
registered mail. Given the rapid pace of change, insurers face the real 
threat of being left in the dust, alienating customers, and suffering in 
business because we’re responding to agile realities with the rules of 
the 20th century, which were not designed for flexibility and change.

Solutions 

Why is this helpful to consumers? 
This is positive for consumers because it has 
been shown in other jurisdictions to result 
in stable premiums, a healthier insurance 
market and more choice.

Why is this helpful to consumers? 
Regulations need to adapt so that insurers 
can continue to meet their customers' 
expectations.

Recommendation

c) �The Superintendent’s mandate 
should be revised to include 
responsibility for maintaining a 
healthy auto insurance marketplace 
with a corresponding duty to act. 
Healthy marketplace should be 
defined according to the criteria 
listed in the section titled ‘Achieving 
a Healthy Auto Insurance Market.’

Recommendation

d) �Create insurance products for  
ride-hailing and car-sharing. 

e) �Undertake a review of the 
Insurance Act with the objective 
of modernizing it. This review 
should include a specific focus on 
accommodating electronic and 
digital communication. 
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Aviva conducted a poll of 1,504 customers in 
Newfoundland and Labrador, Ontario and Alberta in 
2017 to gauge public opinion on digital capabilities 
around insurance and regulation. We found that we are 
not meeting customers expectations, and they want 
that to change. Here are some the key findings:

• �70% rate the insurance industry behind other 
industries when it comes to delivering an 
effective online experience. Customers want 
the ability to transact digitally, regardless of 
their age, where they live, or the channel they 
have used to purchase their insurance. 

• �77% feel regulation has an impact on their auto premiums and the 
ability of insurers to offer innovative products and services.

• �81% feel more flexible regulation would allow insurance companies to quickly provide 
customers with products  
and services that would benefit them.

5.	 Address socially unacceptable issues 

a)	 Reduce the number of uninsured drivers
Newfoundland and Labrador has a significant challenge with uninsured drivers.

�If cost is the reason that some drivers are uninsured, a low cost insurance offering can be 
considered. For example, New Jersey offers a “dollar-a-day” policy. The policy has reduced 
liability limits because there are no assets to protect. It has Accident Benefits coverage to 
provide treatment and tort coverage only for serious injuries.

Solutions 

Why is this helpful to consumers? 
Uninsured drivers are unfair to premium paying drivers and of course, it’s contrary to law. 
For the drivers who do not have insurance due to affordability, this option would help them 
contribute to the system, be protected and abide by the law.

However, this solution does not address the drivers without insurance for other reasons 
besides cost. 

Recommendation

The government should consider a low-cost insurance offering. 
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b) Campaign against distracted driving
Aviva conducted a review of claims from 2016 and 2018 
to analyze the effects of distracted driving on claims. 
Distracted driving is challenging to prove, but our  
review found that despite efforts to reduce distracted 
driving with stiffer penalties, fines, and public 
awareness, claims related to distracted driving  
have actually increased 23% nationally and 8% in  
the  Atlantic provinces.6 

Aviva also conducted a poll of 1,504 Canadians in 2017 
and an overwhelming number – 95% of respondents 
– said texting and driving by  others makes them feel 
unsafe on the roads. A total of 88% of Canadians have 
witnessed other drivers texting while behind the wheel, while only 22% admitted texting 
while driving themselves.

Only 48% of Canadians think fines and demerits are a deterrent, while only 32% said they 
think peer pressure will work. Almost four out of five Canadians (78%) said they want to 
see a technology solution that would stop distracted driving by disabling texting and other 
functions while the driver is behind the wheel. Last fall, Apple’s new iOS operating system 
debuted a ‘do not disturb while driving’ feature. This is progress as almost three-quarters  
of Canadians (73%) in our poll said they would use anti-texting technology. 

Solutions 

Why is this helpful to consumers? 
Reducing distracted driving prevents accidents and makes the road safer for all of us.

Recommendation

The government and industry should work together to educate consumers and raise 
awareness about the dangers associated with distracted driving. 

6 Distracted driving-related accidents are difficult to prove without drivers admitting complete fault. Aviva Canada’s claims data that support the increase in distracted 
driving-related accidents are what Aviva Canada estimates based on cause of claim. This assessment includes cause of claims frequently linked to distracted driving such 
as: rear end impact, vehicles changing lanes, improper passing, lost control, collision with fixed object, failure to obey stop sign, failure to obey a traffic light, failure to obey 
a yield sign, hit and run, parked car struck, and a single vehicle accident.
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Aviva thanks the Government of Newfoundland and 
Labrador  for undertaking this comprehensive review 
and consultation.  We encourage the Government to 
take full advantage of this  review and make significant 
changes to the auto insurance  system as the current 
system is unsustainable. We would be pleased to 
discuss any aspect of our response and participate  
in any discussions regarding implementation.

For further information, please contact  
government_relations.canada@aviva.com

Conclusion

8. Conclusion
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2 Background and Methodology 

• MQO conducted a survey with Newfoundland and Labrador residents on
behalf of AVIVA to gauge public attitudes and perceptions towards car
insurance rates.

• A total of 400 current drivers were surveyed across Newfoundland and
Labrador (St. John’s CMA: 200 / Remainder of province: 200).

• The overall margin of error for this survey is +/- 4.9% 19 times out of 20.

• Data collection occurred between April 25th and April 30th, 2018.

• Results are presented at the overall level. Responses were very consistent
by region, gender or age. Differences by these sub-groups are only
reported if a significant difference was observed.



3 Demographics 

Demographic Profile 

Region 
Overall 
(n=400) 

St. John’s CMA 200 

Other NL 200 

Gender 

Male 190 

Female 209 

Age 

18 to 24 58 

35 to 54 139 

55 and over 203 

• The table below provides an overview of the demographic profile of
survey respondents.



4 Key Findings 

• Car insurance premiums are viewed as increasing and becoming
financially difficult for many drivers.

• As car insurance premiums increase, drivers are not seeing an
increase in value. Further, many perceive that premiums are
increasing at a faster rate than insurance claim payouts.

• Nearly all drivers in Newfoundland and Labrador view car insurance
companies in the province as profitable and many would like to see
more competition in the market.

• Uninsured drivers are seen as a significant issue in the province as
the vast majority feel it is having an impact on premiums.



5 Key Findings 

• There is broad support for giving drivers the choice to pick and
choose what benefits included in their policy as a means of
reducing their premiums. This included options for the level of
rehabilitation care and making the right to sue an optional benefit
that could be purchased as part of their policy.

• The majority are also in favour of a cap on pain and suffering claims
if it results in lower car insurance premiums.

• There is also support for a cap on lawyer contingency fees for
personal injury cases with most feeling it should be capped in the
10-20% range.



6 Filing Insurance Claims 

Yes, 51% No, 48% 

Don't know, 
1% 

Q1. Have you ever filed a car insurance claim? 
(n=400) 

Q2. Were you aware that over 95% of those insured never 
made an injury claim?  

(n=400) 

One-half (51%) of respondents had filed an insurance claim (in general) in the 
past. Meanwhile, just one-in-five (18%) were aware that over 95% of those 

insured have never made an injury claim. 

Yes, 18% No, 80% 

Don't know, 
1% 



7 Car Insurance Rates 

83% 

12% 

2% 3% 

Increasing Stable Decreasing Don't know

32% 

63% 

5% 

Affordable Financially difficult Prefer not to
say/Don't know

Q3. Would you describe car insurance rates as increasing, 
stable or decreasing?  

(n=400) 

Q4. In your opinion, is the purchase of car insurance…? 
(n=400) 

The majority of respondents  (83%) believe that car insurance rates are increasing. 
Further, almost two-thirds (63%) feel that purchasing car insurance is becoming 

financially difficult. 



8 Value of Car Insurance 

Q5. In your opinion, as car insurance rates increase, has the value 
you receive from your insurance increased as well? 

SUBSET: Those who said car insurance rates are increasing or stable. 
(n=394) 

Statement Total 

Total (N) 394 

Insurance rates are increasing at the same rate as insurance 
claim payouts 

16% 

Insurance rates are increasing at a faster rate than 
insurance claim payouts 

54% 

Insurance rates are increasing at a slower rate than 
insurance claim payouts 

3% 

Don’t know 26% 

Among those who said car insurance rates are increasing or stable, almost two-
thirds (63%) do not believe the value they receive has increased commensurately. 

Further, more than one-half (54%) feel that insurance rates are increasing at a 
faster rate than insurance claim payouts. 

Yes, 20% 

No, 63% 

Don't know, 
16% 

Q6. Which of the following best reflects your views on car 
insurance rates? 

SUBSET: Those who said car insurance rates are increasing or 
stable. 

 (n=394) 



9 N.L. Insurance Companies

50% 

36% 

7% 7% 

More About the
same

Less Don't know

Q7. Do you believe there should be more, less or about the same 
number of insurance companies currently operating in NL? 

(n=400) 

Q8. In your opinion, are insurance companies doing 
business in NL…?  

(n=400) 

One-half of respondents indicated there should be more insurance companies 
operating in the province. Meanwhile, the vast majority (90%) believe that 

insurance companies operating in the province are profitable. 

Profitable, 
90% 

Losing 
money, 2% 

Don't know, 
8% 



10 Current Benefits 

8% 

33% 

22% 

37% 

More About the
same

Less Don't know

Q9. Do you think that NL drivers receive more, less or about the 
same overall benefits for personal injury claims compared to 

other Atlantic Provinces?  
(n=400) 

Respondents had some difficulty identifying whether drivers in this province 
receive more, less or about the same overall benefits for personal injury claims 

compared to the rest of Atlantic Canada. While 37% were unsure, one-third (33%) 
felt benefits were on par with the other Atlantic Provinces and 22% felt they 

received less. 

Males (12%) are more likely 
than Females (5%) to feel 

that drivers in the province 
receive more benefits 

compared to the rest of 
Atlantic Canada. 



11 Uninsured Drivers 

69% 

19% 

7% 5% 

Big impact Small impact No impact Don't know

Q10. Do you believe that uninsured drivers have a big impact, 
small impact or no impact on car insurance rates in NL?  

(n=400) 

Uninsured drivers are seen as a significant issue in the province. More than two-
thirds (69%) of respondents felt that uninsured drivers have a big impact on car 

insurance rates while a further 19% said it had a small impact. Meanwhile, there 
was widespread support for insurance premiums to be based on one’s driving and 

claim history. 

Yes, 97% No, 2% 

Don't know, 
1% 

Q11. In your opinion, should insurance premiums be based on 
your driving and claim history such that drivers with a clean 

driving record pay less for their premiums and drivers with a poor 
driving record pay more?  

(n=400) 



12 Insurances Premiums & Rates 

23% 

38% 
33% 

6% 

Increase Remain the same Decrease Don't know

Q12. If the costs associated with claim payouts were reduced in 
NL, do you feel this would cause your insurance rates to…? 

(n=400) 

Males were more likely to 
expect rates to continue to 

increase (27%) if claim 
payout costs were reduced 

compared to Females (19%). 

Respondents were split with regards to the potential impact of reduced claim 
payout costs on insurance rates. While one-third (33%) feel insurance rates would 

decrease, 38% believe the rates will remain the same and almost one-quarter 
(23%) believe rates would continue to increase. 



13 Personal Injury Claims – Legal Advice 

15% 

32% 
23% 

11% 
18% 

20% or less 30%-50% 60%-80% More than
80%

Don't know

Statement 
Total 

(% ‘Yes’) 

The process is too complicated 80% 

They need help or support to navigate the claim process 87% 

They don’t trust insurance companies 82% 

They want to maximize their settlement 92% 

Q13. What percentage of personal injury claims do 
you believe lawyers are involved with?  

(n=400) 

Q14. Which of the following do you believe are factors in people’s 
decision to retain lawyers for personal injury claims?  

(n=400) 

Respondents gave a wide range of responses when asked what percentage of 
injury claims involve a lawyer. With regards to factors affecting people’s decision 
to retain lawyers for personal injury claims, nearly everyone felt that people find 

the claims process complicated (80%) and need support (87%), that they don’t 
trust insurance companies (82%) and want to maximize their settlement (92%). 



14 
Rehabilitation Care and  

Pain and Suffering Claims 

71% 

22% 

7% 

Support Oppose Prefer not to
say/Don't know

66% 

25% 

8% 

Support Oppose Prefer not to
say/Don't know

Q15. In the event of a serious injury, claimants receive 
compensation for rehabilitation care. Would you support or oppose 

having the option to choose the amount or level of rehabilitation 
care included in your policy based on the premium you pay?  

(n=400) 

Q16. If the addition of a cap on pain and suffering claims 
resulted in lower car insurance premiums, would your support or 

oppose it?  
(n=400) 

Those who have filed a claim 
previously are less supportive of 
the option to choose their level 

of rehabilitation (65%)  and 
implementing a cap on pain and 

suffering claims (62%). 

Seven-in-ten respondents (71%) support the option to choose the level of 
rehabilitation care included in their insurance policy. Meanwhile, two-thirds (66%) 

support the addition of a cap on pain and suffering claims as a means to reduce 
premiums. 



15 Contingency Fees 

Q17. Lawyers usually work on the basis of contingency fees where they receive a flat percentage of your settlement if 
you win your case. What percentage do you think lawyers charge on average for car insurance claim cases?  

(n=400) 

12% 

21% 
29% 

10% 10% 
18% 

10% or less 20% 30% 40% 50% or more Don't know

When asked what percentage of settlements lawyers typically take if they win a 
personal injury case, the top estimates were 30% (29% of respondents) and 20% 

(21% of respondents). 



16 Contingency Fees 

Q19. What do you feel should be the maximum percentage lawyers 
can charge for contingency fees?  
SUBSET: Those is support of a cap 

(n=319) 

Q18. Currently there is no cap on contingency fees charged by 
lawyers for car insurance claim cases. Do you think 

contingency fees should be capped?  
(n=400) 

Yes, 79% 

No, 13% 

Don't know, 
8% 

Respondents overwhelmingly believe that there should be a cap on contingency 
fees charged by lawyers for personal injury claim cases (79%). Among those who 

agreed contingency fees should be capped, the vast majority felt it should be 20% 
or less and nearly one-half saying it should be 10% or less. 

14% 

30% 33% 

10% 
4% 

9% 

Less than
10%

10% 20% 30% 40% or
more

Don't
know



17 Choosing Your Benefits 

90% 

7% 
2% 

Support Oppose Prefer not to
say/Don't know

67% 

23% 

9% 

Support Oppose Prefer not to
say/Don't know

Q20. Do you support or oppose having the option to choose 
what benefits are included in your policy as a means of 

reducing your car insurance premiums?  
(n=400) 

Q21. Would you support or oppose making the right to sue 
for pain/suffering an optional benefit that you could purchase 

as part of your policy?  
(n=400) 

Respondents overwhelmingly support (90%) having the option to choose their 
benefits as a means of reducing car insurance premiums. 

Two-thirds (67%) were also in favour of making the right to sue for pain/suffering 
an optional benefit that could be purchased as part of their policy. 
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Province Medical 
and rehab 

Loss of income Funeral 
expenses 

Death benefits 

NL $25,000 for 
4 years

Maximum $140/week; 104 weeks for partial 
disability, lifetime for total disability; test be 
disabled for at least seven days to qualify; 
unpaid housekeeper $70/week, maximum 
12 weeks

$1,000 $10,000 head  
of household or 
spouse 

NS $50,000 for 
4 years

90% of gross weekly income (less any 
$2,500 payments for loss of income); 
104 weeks partial disability; lifetime if 
totally disabled (incapable of performing 
essential duties); maximum $250/week; 
must be disabled for at least seven days to 
qualify; unpaid housekeeper, if completely 
disabled, $100/week for maximum of  
52 weeks

$2,500 $25,000 head 
of household, 
$25,000 spouse 

NB $50,000 for 
4 years

Maximum $250/week; 104 weeks for partial 
disability, lifetime for total disability; must 
be disabled for at least seven days to 
qualify; unpaid housekeeper $100/week, 
maximum 52 weeks

$2,500 $50,000 head 
of household, 
$25,000 spouse

PEI $50,000 for 
4 years

Maximum $250/week; 104 weeks for partial 
disability; lifetime for total disability; must 
be disabled for at least seven days to 
qualify; unpaid housekeeper $100/week, 
maximum 52 weeks 

$2,500 $50,000 head 
of household, 
$25,000 spouse

Appendix B

Comparison of Accident Benefits coverages
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^  Coronation Insurance Co. v. Florence

The Coronation Insurance Company Limited et ai., and
^  Caroi Fiorence, et ai.

[1994] S.CJ. No. 116

ri9941 A.C.S. no 116

File No. 22157

Supreme Court of Canada
tm

Cory J.

^  1994: August 8.

APPEAL FROM TAXATION OF COSTS (18 paras.)

No counsel mentioned.

1  CORY J.:— This is an appeal from the taxation of the costs of the proceedings In this court by
f-i the Registrar.

2  The formal judgment provides:

«  • "The appeal Is allowed and the action Is dismissed with costs to the respondents
throughout, Including the costs In this Court."

3  The Court was that the respondents should be awarded their cots of the trial and In the Court
of Appeal. The majority awarded the respondents their costs In this Court as well as In the courts
below. The position of the majority was put In this way:

•  "I agree with the disposition of costs proposed by my colleague McLachlln J.
except that I would order the appellants to pay the costs of the respondents before
this court as well as the courts below.

•  Meredith J. awarded costs to the respondents at trial. The Court of Appeal also
awarded costs at trial and on appeal at an Increased scale because of the difficulty
of the Issue and the significance of Its resolution to the aviation Industry."

The courts below exercised their discretion judicially In this matter and this court should not alter
the results.

4  The conduct of the Insurers In this transaction supports an award of costs to the respondents.
The appellants voluntarily entered Into a highly regulated field. They drafted the contract with a
firm grasp of the applicable regulations. As evidence of this they were Instrumental In gaining
approval for conditions to this policy which, In the event, circumvented a minimum requirement of
Insurance per passenger seat envisaged by the regulations.

5  The Insurers failed to take the simple step of examining their own files for a record of Taku
before Issuing the policy. This lapse occurred despite the fact that the name "rang a bell" with an
employee Involved In the transaction.

6  The families legitimately pursued this litigation. As third parties to the contract they did not
have first-hand knowledge of the circumstances of Its negotiation. In Initiating the action they
could reasonably have hoped to succeed In proving that the Insurers did know of the prior history
of Taku when Issuing the policy and that In fact there was no misrepresentation.

7  Finally, the appellants applied for leave and obtained It on the basis of the Importance of the



issue to the insurance industry. This Court has previously awarded costs to a private individuai in
such circumstances in Roberge v. Boiduc, ri99n 1 S.C.R. 374. The case at bar is significant to the
insurance industry but there is no reason to require the unfortunate victims of an air disaster to
pay the appeiiants' costs or indeed to be deprived of their own costs. They are the victims of an
inadequate reguiatory scheme. The insurers are not innocent parties on whom a fraud was
perpetrated but rather companies that were so eager for a premium they faiied even to examine
their own records."

8  With regard to the Appeiiants faiiing to examine their own records, the foiiowing was stated:

"Taku was a smaii commerciai air carrier which operated in northern British
Coiumbia. When it began to operate in 1978, the appeiiants (Coronation) provided
the insurance. During the first year of the policy, Taku had three accidents. As a
result. Coronation refused to renew the policy. In a telex dated September 24,
1979, Peter May, an employee of the insurer's agent wrote:

... although I mentioned to Doug that I would be able to quote renewal
having now looked at the file I believe we will not be able to help STOP Our
contract is out of the question...

Taku then obtained coverage from the British Aviation Insurance Company. Between
1979 and 1986 Taku was involved in further accidents. Its insurance was terminated

and Taku began a new search for insurance coverage. The carrier applied for a
policy from Coronation. Peter May handled the request from a broker. The names
Taku and Bond apparently 'rang a beii' with Mr. may. He testified:

He gave me details about the Taku risk, and I specifically remember him
because the name Bond and/or Taku rang beiis with me, and as a result of
that I specifically wanted a ten-year accident history of this client.

Despite the ringing beiis he did not check insurance company's files. Instead he
asked Taku to disclose its records. This Taku did not do. Rather it reported but one
accident which it stated occurred in 1978 when it was insured by a policy with BAIC.
In reality, the reported accident occurred in 1979 at a time when Coronation still
insured Taku. In any event Coronation did not undertake an investigation of Taku. It
simply calculated the risk of the policy on the basis of the false, information it
received from Taku. It did not consult its own records. It did not contact the

previous insurer BAIC. Nor did it make inquiries at the Canadian Aviation Safety
Board as to accidents in which Taku was involved."

In earlier proceedings pertaining to the taxation of the costs, it was said:

"Among the material filed in this Court prior to the hearing of the appeal were
affidavits of Deborah Passareii and Carol Florence. They demonstrated the difficult
financial situation faced by these women. Deborah Passareii deposed that she had a
contingency contract with her lawyers. Carol [Florence] did not refer to such an
arrangement. The respondent companies observe that it is the costs of Carol
[Florence] and not Deborah Passareii which are being taxed. It is said that the
contingency of Carol [Florence] was not before this Court and that it constitutes
fresh evidence which should be taken into account on the issue of costs. It is said

that the decision as to costs in this Court should not be make before the decision of

the British Coiumbia Court of Appeal is rendered.

With respect, I cannot agree. When the special order as to costs was made by this
Court, it was aware that one of the parties before it had entered into a contingency
fee contract. The existence of that arrangement did not have any effect on the
decision as to costs. It should not be inferred that the existence of a similar

arrangement made by Carol [Florence] would alter that decision. Any decision as to
costs of proceedings in this Court must be determined by this Court. Accordingly,



^  the order of the Registrar adjourning the taxation will be set aside. The taxation of
the proceedings in this Court including the costs of this application should proceed."

9  On this appeal the appellant Coronation first argued that s. 45 of Supreme Court Act prevents
this Court from making the Order for costs. That section provides:

"The Court way dismiss an appeal or give the judgment and award the process or
other proceedings that the court whose decision is appealed against should have
given or awarded."

10 The appellants contend that the law of B.C. as expressed by the Court of Appeal in Fuiierton
^  et ai. V. District of Matsqui (1992). 12 C.P.C. f3d) 319 prohibits this court from ordering the

payment of costs in light of the contingency fee agreement. Thus it is submitted this Court cannot
make an award of costs in this case.

11 I cannot agree with that position. Section 47 of the Supreme Court Act provides:

"The Court way, in its discretion, order the payment of the costs of the court
appealed from, of the court of original jurisdiction, and of the appeal, or any part

^  thereof, whether the judgment is affirmed, or is varied or reversed."

12 This section specifically empowers the court to make the award of costs ordered in this case.

tm

13 The appellant next contended that costs are generally awarded to indemnify a party. It is
said that the contingency fee agreement absolves the respondents from paying costs. Thus it is
argued there is no need to indemnify them and costs should not be awarded. In support of this

^  position the appellant relied upon the decision in Fuiierton v. Matsqui, supra.

14 The concept of contingency fees is well established in the United States although it is a
m  recent arrival in Canada. It's aim is to make court proceedings available to people who could not

otherwise afford to have their legal rights determined. This is indeed a commendable goal that
should be encouraged. For many years it has been rightly observed that only the very rich and

^  those who qualify for legal aid can afford to go to court. This point was brought home with
shocking clarity by Mr. Justice George Adams in his paper presented the week of July 11th at the
Cornell Lectures. There he noted that the total legal bills to ail parties in an average General
Division lawsuit (including those that settle before trial) may easily amount to between $40,000
and $50,000. Truly litigation can only be undertaken by the very rich or the legally aided. Legal
rights are illusory and no more than a source of frustration if they cannot be recognized and
enforced. This suggests that a flexible approach should be taken to problems arising from
contingency fee arrangements, if only to facilitate access to the courts for more Canadians.
Anything less would be to preserve the courts facilities in civil matters for the wealthy and
powerful. Although I find the reasoning of Justice Seaton on this issue set out in Coronation
Insurance v. Florence (19921 73 B.C.L.R. (26) 239 (CB) compelling and persuasive I do not find it
necessary to attempt to resolve the question since in my view the costs awarded in this case are
special costs in any sense of that term.

w  15 These costs were awarded to the unsuccessful party. That in itself is unusual and special.
Further, the award of costs was made because of the irresponsible and reprehensible conduct of
Coronation. It cannot be forgotten that an airline company cannot undertake to carry passengers

„  without basic insurance coverage for those passengers. The coverage is for the benefit of the
passengers who can have no part in the Coronation entered into this highly regulated field
knowing that airlines must obtain coverage for their passengers. It insured TAKU without checking
its accident record although that record was public. It provided TAKU with insurance without even

^  checking its own records although the name "rang a beii". In doing so it placed the passengers at
risk secure in the belief that it could avoid liability simply by demonstrating that TAKU had failed to
disclose its accident record. It would be difficult to think of a more cynical and callous attitude
towards the innocent and powerless passengers. The misconduct of Coronation earned the award
of special costs against it. The award goes far beyond the mere indemnification of the respondent.



The award represent the courts disapproval of the conduct of the appellant. Had Coronation simply
checked Its own records It could have become aware of TAKU disastrous accident record and

refused coverage. Even the most lalssez faire approach to business morality would suggest that
Coronation owed a responsibility to the vulnerable passengers to at least review Its own records. If
Coronation did not sign the death warrants of the passengers It certainly provided the pen and
paper. Had they done so, It may well have saved the lives of the passengers. That finding Is I
believe sufficient basis for dismissing the appeal.

16 However, the appellant raised for the first time the Issue that the contingency fee
agreement In this case contained s. 78(4) of the Legal Profession Act The section provides:

(4) A contingent fee agreement entered Into on or after June 1, 1988 shall not
Include a provision which enables the member to receive and be paid both fee based
on a proportion of the amount recovered and an amount equal to any costs awarded
to the client on a party and party or solicitor and client basis by order of a court.

17 This provision has the salutary object of preventing solicitors obtaining both a portion of the
clients judgment or settlement and as well the party and party costs. Here the original agreement
was drafted before the 1 June 1988. It Is unfortunate that the solicitors did not draft the amending
agreements made subsequent to that date so as to comply with the subsection. Yet In this case
there Is not and cannot be any double recovery since the respondents action was dismissed. If the
respondents had been successful no doubt the provision In the contingency fee agreement
pertaining to costs awarded by the Court would have been struck down. Yet the failure to comply
with s. 78(4) should not prohibit the recovery of the special costs awarded to reflect the callous
misconduct of Coronation. The solicitors will be bound by their agreement with their client so that
they will recover only 55% of the taxed costs and the clients will recover the balance. This Is a
small compensation Indeed for the difficult and arduous work of the solicitors and the loss and
damages suffered by the respondents.

18 In the result the appeal from the taxation of costs by the Registrar Is dismissed with costs.
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APPEAL by respondent from judgment reported at 2001 CarswellOnt 575, 53 O.R. (3d) 137,198 D.L.R. (4th) 165,11
C.P.C. (5th) 267 (Ont. S.C. J.), granting application for declaration that lawyers' contingency fee agreements are not per
se contrary to Act Respecting Champerty,.

0*Connor A.CJ.O.i

1  This appeal raises the important question of whether lawyers and their clients are prohibited from entering into
contingency fee agreements in relation to civil lawsuits in Ontario. Contingency fee agreements may take a variety of
forms, but the one element common to all of them is that the client only becomes liable to pay the lawyer's fees in the
event of success in the litigation.

2  The respondent has commenced an action seeking damages against Imperial Tobacco and Venturi Inc. (the
"defendants") for the wrongful death of Ronald Mclntyre. At the outset of the litigation, the respondent sought
a declaration that a proposed contingency fee agreement with her lawyers is not prohibited by An Act Respecting
Champerty, R.S.O. 1897, c. 327 (the" Champerty Act".) In a judgment dated March 1, 2001, Wilson J. granted the
declaration, but held that in doing so she was not approving the fee structure set out in the proposed agreement. It is
implicit in her reasons that the reasonableness and fairness of the fee structure did not inform her analysis of whether
the proposed agreement is champertous.

3  The Attorney General, who was named as the respondent in the application below, appeals the judgment arguing
that the Champerty Act constitutes an absolute prohibition of all lawyers' contingency fee agreements. For the reasons
that follow, I agree with the applications judge's main conclusion that lawyers' contingency fee agreements are not per
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se prohibited by the Champerty Act. However, in my view, that does not end the analysis that is required to determine if
a particular agreement is champertous. It remains to be decided whether the lawyer had an improper motive in entering
into the allegedly champertous agreement. In assessing the lawyer's motive, a court should consider, among other things,
the reasonableness and fairness of the fee structure in the contingency fee agreement.

4  In this case, the fee structure in the proposed agreement is based on a percentage of the damages that may be recovered
from the defendants. The fees are not related to the amount of time spent by the lawyers, the quality of the legal services
or the many other factors that would normally be taken into consideration when determining the appropriateness of a
lawyer's fees. Moreover, there is no cap or upper limit on the amoimt that may become owing for legal services. Because
of the nature of the fee structure, it is premature at this early stage of the litigation to assess whether the fees that may
become payable under the proposed agreement will be reasonable and fair. For that reason alone, I would allow the
appeal and set aside the declaration that the proposed agreement does not contravene the Champerty Act. Given the
nature of the fee structure, a determination of whether the proposed agreement is champertous will likely have to await
the outcome of the underlying litigation.

Background

5  The respondent, the estate of Ronald Mclntyre represented by his widow, Maureen Mclntyre, has instituted an
action against the defendants alleging responsibility for the illness and death of Mr. Mclntyre, who died from lung
cancer. It is alleged that Mr. Mclntyre's death was caused by smoking cigarettes manufactured and marketed by the
defendant. Imperial Tobacco, and it is further alleged that the defendant, Venturi Inc., was negligent and deceitful in its
marketing of a plastic cigarette attachment, used by Mr. Mclntyre, by stating that the device reduces tar and nicotine
from cigarette smoke.

6 Mr. Mclntyre began smoking at the age of sixteen and soon after became addicted to nicotine. In spite of efforts to
stop smoking, he was unable to do so. In July 1998 he was diagnosed with lung cancer and in December 1999 he died.

7  After her husband's death, Mrs. Mclntyre contacted the Canadian Cancer Society for advice and was eventually
referred to her present lawyers, the law firm of Rochon, Genova, to represent her husband's estate in any legal action
arising from her husband's death. Mrs. Mclntyre decided to bring an action against the defendants to recover the damages
resulting from Mr. Mclntyre's death. It was apparent that the proposed action would involve complex product liability
allegations and likely would be vigorously defended. Mrs. Mclntyre was unable to prosecute an action of this nature
without the assistance of counsel.

8  Mrs. Mclntyre works in the medical records department of a local hospital and is a person of modest means. The
applications judge found that she would be unable to finance the proposed litigation other than on a contingency fee
basis.

9  On behalf of her husband's estate, Mrs. Mclntyre entered into a contingency fee agreement with Rochon, Genova,
which agreement was made conditional upon court approval. The Mclntyre estate is only liable to pay the law firm's fees
in the event that the litigation is successful. If there is no recovery, then the estate and Mrs. Mclntyre will not be liable
for the payment of any legal fees. In the event of success, the compensation for the lawyers is based on a percentage of
the damages recovered. The estate would be required to pay to the law firm 33 percent of compensatory damages, 40
percent of punitive, aggravated or exemplary damages, 100 percent of costs recovered from the defendants in the action
and 100 percent of any disbursements not otherwise recovered from the defendants.

10 Although not explicitly stated in the agreement, the law firm implicitly agrees to provide the legal services necessary
to conduct the litigation and to pay the disbursements necessary to support the action.

11 The respondent brought an application in the court below requesting three declarations:
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a) A declaration that the proposed agreement between the applicant and her solicitors does not offend the
Champerty Act.

b) In the alternative, a declaration that the Champerty Act is of no force and effect, and is contrary to the
Canadian Charter of Rights and Freedoms, and the Constitution Act, 1867.

m

c) In the further alternative, an order providing a constitutional exemption, allowing the respondent to retain
counsel, notwithstanding the provisions of the Champerty Act.

12 The respondent named only the Attorney General of Ontario as a respondent to the application in the court below.
The defendants in the underlying litigation were not named as respondents and did not participate in the proceeding

^  before the applications judge.

13 The application was heard on December 7,2000 and by judgment dated March 1,2001, reported at (2001), 53 O.R.
(3d) 137 (Ont. S.C.J.), the applications judge made a declaration that the proposed agreement between the respondent

^  and her solicitors does not offend the Champerty Act. In addition, she held that it was premature to approve the proposed
agreement and that the court should decide whether to approve any contingency fee agreement at the conclusion of the
litigation. Because of the conclusion she reached, the applications judge did not find it necessary to address the alternative

*  declarations sought by the respondent.

14 The Attorney General appealed the judgment. On July 26,2001, Osbome A.C.J.O. dismissed a motion by Imperial
Tobacco for leave to intervene in the appeal as an added party and to adduce evidence before this court. See [2001] O.J.
No. 3206 (Ont. C.A.). On September 14, 2001, the Advocates' Society and the Ontario Trial Lawyers' Association were
granted leave to intervene in the appeal as friends of the court. Both interveners appeared on the argument of the appeal

^  and made submissions in favour of upholding the decision of the court below.

Issue

15 The single issue that needs to be addressed on this appeal is whether the applications judge erred in granting a
declaration that the proposed agreement between the respondent and her lawyers does not offend the Champerty Act.
Because I conclude that it is premature to determine whether the proposed agreement offends the Champerty Act, it is
unnecessary to address the Charter relief sought by the respondent.

Analysis

w
16 The Champerty Act has only two sections. The complete text is as follows:

1. (2hampertors be they that move pleas and suits, or cause to be moved, either by their own procurement, or by
^  others, and sue them at their proper costs, for to have part of the land in variance, or part of the gains.

2. All champertous agreements are forbidden, and invalid.

17 I have divided my analysis into the following five sections:

a) History of the Champerty Act;
fm

b) The conunon law of champerty and maintenance;

c) The interpretation of s. 1 of the Champerty Act;

d) Lawyers' contingency fee agreements; and

Ml e) Application of the law to this case.
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(a) History of the Champerty Act

18 The Champerty Act was enacted by the Ontario legislature in 1897 ̂. Section 1 is based on a provision found in an
English statute which was first enacted in 1305 and which is cited as 33 Edw.l, Stat. 2. The English statute was entitled
Statutum de Conspiratoribus or as it came to be known, the Statute Concerning Conspirators. It is not clear whether the
predecessor language to what became s. 1 in the Champerty Act was included in the Statute Concerning Conspirators
when it was originally enacted or whether it was added at some later point in time. See A New Abridgement of the Law

by Matthew Bacon, 7^ ed., Corrected (London: A Strahan, 1832) Vol. II at 27, 29. It is apparent, however, that the
section finds its origins in medieval times.

19 The relevant section in the English statute, like the sections in several other medieval statutes, addressed abuses

that were known in the common law as champerty and maintenance. Legal historians tell us that these medieval statutes
were passed with a view to prohibiting particular practices that were prevalent in English medieval society. In those
times, there existed a practice of assigning doubtful or fraudulent claims to Royal officials, nobles and other persons of
wealth and influence who would be expected to receive a more favourable hearing in court than the assignors. Typically,
these arrangements provided that the assignee maintain the action and that the proceeds of success would be shared
between the assignor and assignee. Over time, as conditions in the administration of justice improved with the emergence
of an impartial and independent judiciary, the circumstances that gave rise to the enactment of what is now s. 1 of the
Champerty Act no longer existed. However, new and different abuses arose and were included within what the common
law labelled as champerty and maintenance.

20 A reprint of the Statute Concerning Conspirators, published in 1763 in The Statutes at Large, Vol. 1, prepared
by Owen Ruffhead, esq., used what was then more current language than that found in the original text. When the

legislature in Ontario enacted the Champerty Act in 1897, it incorporated as s. 1 the identical language to that found in the
1763 reprint of the Statute Concerning Conspirators. The Ontario legislature added s. 2, providing that all champertous

agreements are forbidden and invalid.

21 In 1967, the Parliament of the United Kingdom repealed the various medieval statutes which had until then
prohibited either or both of champerty and maintenance. See Criminal Law Act 1967, 1967, c. 58, ss. 13(1), (2), 14.
Included among the statutes then repealed was the Statute Concerning Conspirators. However, the Champerty Act, as
enacted in 1897, remains in effect in Ontario.

(b) The common law of champerty and maintenance

22 The Attorney General argues that this appeal is concerned solely with the interpretation of s. 1 of the Champerty

Act and that the concept of champerty found in the common law is of no assistance to the proper interpretation of that

section. I agree that the interpretation of s. 1 of the Champerty Act is at the heart of this appeal. However, for the reasons

that are developed in subsection (c) below, I am of the view the common law regarding what constitutes champerty is
essential to a proper interpretation of the section. For that reason, before turning to the interpretation of s. 1 of the
Champerty Act, it is useful to briefly review the common law of champerty. In doing so, it is also necessary to review the
common law of maintenance because as I point out below, champerty is one type or a subspecies of maintenance.

23 The doctrines of champerty and maintenance played an important role in the conunon law in protecting the
administration of justice from a variety of real or perceived abuses. At common law, champerty and maintenance were
both crimes and torts and the presence of either was capable of rendering contracts unenforceable as being contrary to
public policy.

24 The common law crimes and torts of champerty and maintenance were abolished by statute in the United Kingdom
in 1967. The abolition of criminal and civil liability for champerty and maintenance, however, did not put an end to the
use of the concepts in English law. The 1967 Act left open the possibility that champerty and maintenance could still
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render contracts unenforceable as being contrary to public policy and because of that, the English courts continued to
address issues relating to the enforceability of lawyers' contingency fee agreements until they were expressly permitted
by statute in 1998.

25 In 1954, the Canadian Parliament abolished all common law crimes, including those of champerty and maintenance.
However, champerty and maintenance continue to be actionable in tort in Ontario upon proof of special damages. See
Frind v. Sheppard, [1940] 4 D.L.R. 455 (Ont. C.A.), rev'd [1941] 4 D.L.R. 497 (S.C.C.); and Davidson Tisdaie Ltd v.
Pendrick (1997), 18 C.P.C. (4th) 131 (Ont. Div. Ct.) (leave to appeal); (1998), 31 C.P.C. (4th) 164 (Ont. Div. Ct.). In
addition, in Ontario, the Champerty Act speciflcally provides that champertous agreements are forbidden and invalid.

26 Although the type of conduct that might constitute champerty and maintenance has evolved over time, the essential
thrust of the two concepts has remained the same for at least two centuries. Maintenance is directed against those who,
for an improper motive, often described as wanton or officious intermeddling, become involved with disputes (litigation)
of others in which the maintainer has no interest whatsoever and where the assistance he or she renders to one or the

other parties is without justification or excuse. Champerty is an egregious form of maintenance in which there is the
added element that the maintainer shares in the profits of the litigation. Importantly, without maintenance there can be
no champerty: Findon v. Parker (1843), 11 M. & W. 675 (Eng. Ex. Div.), at 682, (1843), 152 E.R. 976 (Eng. Ex. Div.),
at 979; Fischer v. Kamala Naicher (1860), 8 Moo. Ind. App. 170 (England P.O.), at 187; Newswander v. Giegerich (1907),
39 S.C.R. 354 (S.C.C.), at 359, 362-63; Colville v. Small (19101 22 O.L.R. 33 (Ont. H.C.), at 34, afPd (1910), 22 O.L.R.
426 (Ont. C.A.); Neville v. London Express Newspaper Ltd. (1918), [1919] A.C. 368 (U.K. H.L.), at 378-79, 382-83; R.
V. Goodman, [1939] S.C.R. 446 (S.C.C.), at 449, 453-54; Monteith v. Calladine (1964), 47 D.L.R. (2d) 332 (B.C. C.A.),
at 342; S. (J.E.) v. K (P.) (1986), 55 O.R. (2d) 111 (Ont. Dist. Ct.), at 118, 121; and Smythers v. Armstrong(1989), 67
O.R. (2d) 753 (Ont. H.C.), at 756-57. See also Giles v. Thompson, [1993] 3 All E.R. 321 (Eng. C.A.), at 357.

27 The coiuts have made clear that a person's motive is a proper consideration and, indeed, determinative of the
question whether conduct or an arrangement constitutes maintenance or champerty. It is only when a person has an
improper motive which motive may include, but is not limited to, "officious intermeddling" or "stirring up strife", that
a person will be found to be a maintainer.

28 In Buday v. Locator of Missing Heirs Inc. (1993), 16 O.R. (3d) 257 (Ont. C.A.), at 267-68, Griffiths J.A. quoted
with approval the following extract from Monteith v. Calladine, supra, at 342:

It would appear, therefore, that champerty is maintenance plus an agreement to share in the proceeds, and that
while there can be maintenance without champerty, there can be no champerty without maintenance. There must
be present in champerty as in maintenance an officious intermeddling, a stirring up of strife, or other improper
motive. pEmphasis in original.]

29 Similarly, Fogarty D.C.J. in S. (J.E.) v. K. (P.), supra, at 117, summarized the need for an improper motive
as follows:

I must conclude that the motive of the party who interests himself in the suit of another is most relevant to determine
whether maintenance is made out. If the motive is genuine and arises out of concern for the litigant's rights, it is
not maintenance. Similarly if that interest of such party arises genuinely from an interest in the outcome, it is not
maintenance and this is not restricted to blood relationships....

30 The English courts also routinely held that champerty and maintenance require the element of an improper motive.
See Neville v London Express, supra, at 378-79, 382-83, 411-12, 414-15; Trepca Mines Ltd. (No. 2). Re (1962), [1963] 1
Ch. 199 (Eng. C.A.), at 219-20; Giles v. Thompson, supra, at 328-29, 332; and at 360; and Thai Trading Co. v. Taylor,
[1998] Q.B. 781 (Eng. C.A.), at 786-90.

31 In the same vein, the courts have allowed exceptions to what constitutes champerty or maintenance when there
has been the presence of a justifying motive or excuse: Galati v. Edwards Estate (1998), 27 C.P.C. (4th) 123 (Ont. Gen.
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Div,); S. (J.E.) V. K. (P.), supra; Goodman, supra; Stribbell v. Bhalla (1990), 73 O.R. (2d) 748 (Ont. H.C.); and Buday,
supra. Lord Denning M.R. in Trepca Mines Ltd. (No. 2), supra, said the following at 219:

Maintenance may, I think, nowadays be defined as improperly stirring up litigation and strife by giving aid to one
party to bring or defend a claim without just cause or excuse. At one time the limits of "just cause or excuse" were
very narrowly defined. But the law has broadened them very much of late ... and I hope they will never again be
placed in a strait waistcoat.

32 The fundamental aim of the law of champerty and maintenance has always been to protect the administration of
justice from abuse. However, over time, that which has been considered to be champerty and maintenance has evolved.
As they have done with many other common law concepts, the courts have shaped the rules relating to champerty and
maintenance to accommodate changing circumstances and the current requirements for the proper administration of
justice. In Giles v. Thompson, supra, at 360, Lord Mustill described this process as follows:

As Steyn LJ has demonstrated, the law of maintenance and champerty has not stood still, but has accommodated
itself to changing times: as indeed it must if it is to retain any useful purpose I believe that the law on maintenance
and champerty can best be kept in forward motion by looking to its origins as a principle of public policy designed
to protect the purity of justice and the interests of vulnerable litigants.

33 It is interesting to note that when addressing issues of champerty and maintenance, the courts have had little
regard to the definitions and prohibitions found in the Champerty Act in Ontario or in the medieval statutes relating
to champerty and maintenance in England. Moreover, when the courts have referred to those statutes, they have not
interpreted them in a manner that would restrict or cut down the scope of what was considered necessary to constitute
champerty and maintenance at common law. In Buday v. Locator of Missing Heirs Inc., supra, at 267, GrifTiths J.A.
stated:

Whatever its historical origin, the authorities, both English and Canadian, have consistently treated champerty as
a form of maintenance requiring proof not only of an agreement to share in the proceeds but also the element of
encouraging litigation that the parties would not otherwise be disposed to commence. I recognize that the 1897
statute respecting chamnertv does not speak of officious intermeddling but the term champertv used in the statute
has alwavs bv definition been regarded as a species of maintenance. [Emphasis added.]

34 In summary, I discern the following four general principles from a review of the common law of champerty and
maintenance:

• Champerty is a subspecies of maintenance. Without maintenance, there can be no champerty.

• For there to be maintenance the person allegedly maintaining an action or proceeding must have an improper
motive which motive may include, but is not limited to, officious intermeddling or stirring up strife. There can be
no maintenance if the alleged maintainer has a justifying motive or excuse.

• The type of conduct that has been found to constitute champerty and maintenance has evolved over time so as to

keep in step with the fundamental aim of protecting the administration of justice from abuse.

• When the courts have had regard to statutes such as the Champerty Act and the Statute Concerning Conspirators,
they have not interpreted those statutes as cutting down or restricting the elements that were otherwise considered
necessary to establish champerty and maintenance at conunon law.

35 The above constitute the general principles relating to champerty and maintenance found in the common law.
Historically, the courts applied these principles very strictly to contingency fee agreements between lawyers and clients,
holding that such agreements were per se champertous without the need to show a specific improper motive. I discuss
the evolution of the case law as it relates to contingency fee agreements in subsection (d) below.
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(c) The interpretation of s. 1 of the Champerty Act

36 The Supreme Court of Canada has described the modem approach to statutory interpretation as follows:

Today, there is only one principle or approach, namely, the words of an Act are to be read in the entire context
and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament.

See Rizzo & Rizzo Shoes Ltd. (Re)., [1998] 1 S.C.R. 27 (S.C.C.), at 41, adopting the words of Elmer Driedger in

Construction of Statutes (2d ed. 1983) at 87.

37 I start the analysis of s. 1 of the Champerty Act by noting again that the section is based on a provision that is
himdreds of years old and upon the precise wording that was developed at least 240 years ago. Because of the antiquity

of the language, this court should exercise some caution in attaching too much weight to the literal meaning of the words
used. Clearly, the task of interpreting words from another era when some language may have been used differently than it

is today can present difficulties not present when interpreting statutes enacted in modem times. Common sense suggests
that when analyzing a provision from another era, like s. 1 of the Champerty Act, a court should pay particular regard
to the context within which the provision was enacted and to the underlying aim of the legislation. This is particularly
so where the language used is unfamiliar or awkward to the modem reader.

38 Let me then tum to the language used in s. 1 of the Act. The Attomey General submits that the language in s. 1 is
clear and unequivocal, defining a champertor as one who moves a lawsuit or causes to move a lawsuit and in exchange
receives a portion of the recovery. This language, it is argued, applies to a lawyer who is a party to a contingency fee
agreement like that proposed in this case and who assists the plaintiff in bringing the action in exchange for fees to
be paid from the recovery in the action. Because the language is clear, it is submitted, there is no reason to resort to
the common law for assistance in interpreting who should be considered a champertor within the meaning of s. 1. The
importance of this last point, from the Attomey General's standpoint, is that the common law requirement for champerty
and maintenance that there be an improper motive is not explicit in the words of s. 1 of the Champerty Act. Nor, the
Attomey General argues, is it open from the language in the section for an alleged champertor to raise as an answer that
there was a Justifying motive or excuse.

39 The effect of the Attomey General's argument is that the Champerty Act would create a different and more expansive
class of champertors than that known to the common law. Even though one may not have an improper motive, that
person would nonetheless be caught within the prohibition in the Champerty Act hie or she moved or caused to be
moved an action in exchange for part of the recovery.

40 In my view, the Attomey General's argmnent must fail for two reasons. First, I do not agree that the language in

s. 1 is clear and unequivocal. Moreover, the argument completely ignores the context in which the Champerty Act was
enacted by the Ontario legislature in 1897.

41 There are two aspects of the language used in s. 1 that, in my view, are neither clear nor unequivocal. The first
is the use of the words "move ... or cause to be moved" to describe the conduct that renders one a champertor. The
Oxford English Dictionary, 2d ed., prepared by J.A. Simpson & E.S.C. Weiner, (Oxford: Clarendon Press, 1989) Vol. X
at 31-34, provides many different meanings for the word "move", some of which would buttress the Attomey General's
position that the word applies to a lawyer who provides legal services to a client bringing a suit or action with nothing
more. For example, the definition of "move" includes "to plead (a cause or suit) in court and bring (an action at law)".
Other meanings found in the dictionary, however, support an interpretation that the word" move" in s. 1 is intended
to capture more than simply providing assistance to a party in an action. "Move" is also defined to mean" to stir up or
excite, to provoke" or "to urge a person to do something", concepts which incorporate aspects of what was in 1897 and
continues to be required at common law for maintenance and champerty — officious intermeddling or other improper
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motive. The many definitions of the word "move" found in the dictionary simply make the point that "move" can have
more than one meaning, some of which could make sense in the context of s. 1 of the Champerty Act.

42 In addition, I do not accept the Attorney General's submission that the language in s. 1 clearly excludes a
consideration of the motive of an alleged champertor. It seems to me that the use of the preposition "for", preceding
the words "to have ... part of the gains", leaves open an argument that one should examine the motive for which the
alleged champertor is seeking to become involved in the litigation. Such an examination of motive is in keeping with
the historical requirements for a finding of champerty. One can envision an argument that the existence of a justifiable
motive or purpose for moving a lawsuit in addition to the motive of recovering part of the gains should take an alleged
champertor outside the reach of the section. I put this point no higher than indicating that the use of the word" for" in
s. 1 leaves open arguments in support of more than one interpretation of the section.

43 Moreover, I am satisfied that the context within which the Champerty Act was enacted in 1897 argues strongly in
favour of the use of the common law in interpreting the meaning of s. 1 of the Act. In 1897, the concepts of champerty
and maintenance were well developed and entrenched in the common law. At the time, champerty and maintenance were
considered to be both crimes and torts at common law, and by 1897 the courts had for centuries been applying common
law principles to the conduct of alleged wrongdoers. Because of the illegality of champertous behaviour, the common law
also considered champertous agreements to be unenforceable. Against this background, the Ontario legislature adopted
the aged language now found in s. 1 to define who would be considered a champertor. Significantly, that section had
been on the statute books in England for hundreds of years and there does not appear to be anything in the jurisprudence
that predated the enactment of the Champerty Act holding that the section created a different class of champertors than
that known at common law.

44 The available record does not disclose why the Ontario legislature enacted the Champerty Act in 1897, nor why it
chose to adopt what was even at that time aged language to define who would be considered a champertor. However, it
seems logical to conclude that the legislature by using existing, longstanding language, rather than carefully crafting a
new legislative provision, did not intend to render a fundamental change to the existing concept of champerty.

45 It is a settled principle of statutory interpretation that where the legislature intends to change the common law, it
must do so expressly and in clear and unequivocal terms. Fauteaux J. stated the rule in Goodyear Tire & Rubber Co. of
Canada v. T. Eaton Co., [1956] S.C.R. 610 (S.C.C.), at 614, as follows:

[A] Legislature is not presumed to depart from the general system of the law without expressing its intentions to do
so with irresistible clearness, failing which the law remains undisturbed.

Ciunming J. (ad hoc) for this court expressed the same rule as follows in Bayer AG v. Apotex Inc. (1998), 82 C.P.R. (3d)
526 (Ont. C.A.), at 536:

It is generally presumed that the legislature does not intend to change existing law or to depart from established
principles, policies or practices, unless expressly indicated. In other words, there is a general presumption against
the implicit alteration of the law, the converse being that it is presumed the common law will not be displaced unless
legislation provides an explicit instruction to that effect;

46 I am satisfied that the interpretation of s. 1 of the Champerty Act calls for the application of the principle that a
legislature is presumed not to have intended to change existing law unless otherwise expressly indicated. Because there is
no language in the Champerty Act that evidences a clear legislative intention to displace what were in 1897 well established
and broadly applied principles relating to champerty, I approach the interpretation of s. 1 on the basis that the legislature
did not intend to render the fundamental change to the existing law of champerty urged by the Attorney General. In my
view, the language of s. 1 and the context in which it was enacted fall well short of establishing such a clear legislative
intention. For these reasons, I conclude that s. 1 of the Champerty Act should be interpreted as incorporating the common
law requirements relating to who should be considered a champertor.
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47 Furthermore, I am satisfied that interpreting s. 1 of the Champerty Act in this manner is consistent with and
promotes the fundamental object of the legislation. The overriding purpose of the common law of champerty has always
been to protect the administration of justice from abuse by those who wrongfully maintain litigation. Its origins are
rooted in a policy directed to ensuring a fair resolution of disputes and protecting vulnerable litigants from abuse. The
protection afforded by the common law is advanced by looking to the propriety of the motives of those who become
involved in litigation. By examining motives, one can more readily separate abusive practices from those that are justified
or even beneficial to the proper administration of justice. Like the common law, the aim of the Champerty Act was no
doubt to protect the administration of justice from abuse. It is not apparent from the historical record, nor does the
Attorney General now argue, that there were abuses not caught by the common law to which the Champerty Act was
specifically directed. It seems clear, therefore, that an interpretation of the Champerty Act that is consistent with the
conunon law principles relating to champerty would also be harmonious with and promote the aim of the legislation.

(d) Lawyers* contingency fee agreements

48 As an alternative argument, the Attorney General submits that if this court concludes that s. 1 of the Champerty
Act should be interpreted in a manner consistent with the common law requirements for champerty, then it should apply
the case law that holds that lawyers' contingency fee agreements are per se champertous and there is, therefore, no need
to establish a specific improper motive. The motive can be inferred from the very nature of the agreement itself.

49 There is no question that for many years the courts in Ontario and in England repeatedly held that lawyers'
contingency fee agreements were champertous and, as a result, unenforceable. In Solicitor. Re (1907), 14 O.L.R. 464
(Ont. H.C.), at 465, Chancellor Boyd expressed the then commonly held view as follows:

[T]he confidential relation between lawyer and client forbids any bargain being made by which the practitioner shall
draw a larger return out of litigation than is sanctioned by the tariff and the practice of the Courts. Especially does
the law forbid any agreement for the lawyer to share in the proceeds of a litigated claim as compensation for his
services. Such a transaction is in contravention of the statute relating to champerty, and it is also a violation of the
solemn engagement entered into by the barrister upon his call to the Bar.

50 Similarly, in England Lord Denning described the prohibition on lawyers' contingency fees as follows, in
Wallersteiner v. Moir (No. 2), [1975] 1 Q.B. 373 (Eng. C.A.), at 393-94:

English law has never sanctioned an agreement by which a lawyer is remunerated on the basis of a 'contingency fee,'
that is that he gets paid the fee if he wins, but not if he loses. Such an agreement was illegal on the ground that it
was the offence of champerty....

It was suggested to us that the only reason why 'contingency fees' were not allowed in England was because they
offended against the criminal law of champerty: and that, now that criminal liability is abolished, the courts were
free to hold that contingency fees were lawful. I cannot accept this contention. The reason why contingency fees are
in general unlawful is that they are contrary to public policy as we understand it in England.

See also Trendtex Trading Corp. v. Credit Suisse (1979), [1980] Q.B. 629 (Eng. C.A.); Hughes v. Kingston Upon Hull City
Councili\99S), [1999] Q.B. 1193 (Eng. Q.B.); Robinson v. Cooney (1999), 29 C.P.C. (4th) 72 (Ont. Gen. Div.); and Awwad
V. Geraghty & Co., (1999), [2000] 1 AU E.R. 608 (Eng. C.A.).

51 A review of the jurisprudence relating to champerty reveals two concerns that fuelled the courts' intolerance for
these types of agreements. The first was the apprehension that lawyers, realizing that they would only be paid if an action
were successful, would be tempted to resort to a host of unethical practices in order to ensure success and, therefore,
payment of their fees. In Trepca Mines Ltd. (No. 2), supra, at 219-20, Lord Denning expressed this concern as follows:
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The reason why the common law condemns champerty is because of the abuses to which it may give rise. The
common law fears that the champertous maintainer might be tempted, for his own personal gain, to inflame the
damages, to suppress evidence, or even to suborn witnesses.

52 The second concern prompting courts to fear the use of contingency fee agreements was the perceived need to
protect the relationship of trust between lawyer and client. The fear was that if a lawyer's compensation was tied to
recovery in the litigation, a lawyer might be tempted to conduct an action to further his or her own best interest rather
than that of the client. More indirectly, clients might be concerned that this was in fact the case and question the strength
of the lawyer's commitment to the clients' interests. In either event, the concern was that the relationship of trust between
lawyer and client would be damaged.

53 There is reason to question whether the contingent nature of a fee agreement, by itself, is the significant threat to
professional ethics that was feared at common law. It is interesting to note that while historically these concerns about
the potential for abuse by lawyers or damage to the lawyer-client relationship were frequently expressed, there is little,
if any, evidence to show that the fears were well-founded. Although the lack of evidence may be attributable to the fact
that contingency fee agreements were considered to be illegal and therefore not broadly used, we do know that for years

lawyers have acted in what they considered to be meritorious cases for clients of modest means with the realization, if
not the express agreement, that they would only be paid in the event of success. See, for example, Bergel & Edson v. Wolf
(2000), 50 O.R. (3d) 777 (Out. S.C.J.), at 795; and Finlayson v. Roberts (2000), 136 O.A.C. 271 (Ont. C.A.) at para. 24.
Lawyers acting in these "informal" arrangements were no doubt subject to some of the same temptations as those who
formally agreed to be paid only in the event of a success. However, there is no evidence to indicate that lawyers who

have acted in informal arrangements of this nature have performed to a lower ethical standard than those who were
paid regardless of outcome.

54 In addition, we have the benefit of the experiences of the many jurisdictions that have enacted legislation permitting
regulated contingency fee agreements. This court was not shown any evidence to show that lawyers in these jurisdictions,
properly regulated, are more likely to engage in the types of abuse to the administration of justice that were once feared
to be the result of contingency fee agreements.

55 There can be no doubt that from a public policy standpoint, the attitude towards permitting the use of contingency
fee agreements has undergone enormous change over the last century. The reason for the change in attitude is directly

tied to concerns about access to justice. Over time, the costs of litigation have risen significantly and the unfortunate
result is that many individuals with meritorious claims are simply not able to pay for legal representation unless they are
successful in the litigation. In this regard, Cory J. made the following comments about the importance of contingency
fees to the legal system in Coronation Insurance Co. v. Florence, [1994] S.C.J. No. 116 (S.C.C.) at para. 14:

The concept of contingency fees is well established in the United States although it is a recent arrival in Canada.
Its aim is to make court proceedings available to people who could not otherwise afford to have their legal rights

determined. This is indeed a commendable goal that should be encouraged. . . . Truly litigation can only be
undertaken by the very rich or the legally aided. Legal rights are illusory and no more than a source of frustration if
they cannot be recognized and enforced. This suggests that a flexible approach should be taken to problems arising
from contingency fee arrangements, if only to facilitate access to the courts for more Canadians. Anything less
would be to preserve the courts facilities in civil matters for the wealthy and powerful.

56 Perhaps the most striking evidence of the change in attitude towards the use of contingency fee agreements is found
in the fact that every Canadian province and territory other than Ontario has enacted legislation or rules of court to
permit and regulate the use of contingency fees. Manitoba, for example, has authorized such fees since 1890, while most

of the other provinces have permitted them for at least 25 years.
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57 Typically, when legislation has been enacted to permit contingency fee agreements, the legislature also has enacted
regulations governing their use. The regulatory schemes vary from jurisdiction to jurisdiction. British Columbia, for

example, imposes a ceiling on the percentage of the recovery that a lawyer may receive in certain types of proceedings.
Most other jurisdictions impose no such restrictions. All of the provinces require that contingency fee agreements be
in writing and many jurisdictions require such agreements to be filed in court. In addition, each Canadian jurisdiction

provides a mechanism by which the client may seek a review of the lawyer's fee, similar to the scheme that now exists in
Ontario under the Solicitors Act, R.S.0.1990, c. S.15. The applications judge in this case laid out the various regulatory
provisions comprehensively in an appendix to her judgment.

58 In the United States, as early as the mid-nineteenth century, the Supreme Court expressly authorized the use
of contingency fees. See IVylie v. Coxe (1853), 15 How. 415 (U.S.S.C.). Contingency fees in the United States (in both
federal and state courts) are now regulated by a combination of professional conduct rules and statutes. Most states
base their rules on the American Bar Association's Model Rules of Professional Conduct, which impose some limitations
on the use of such fee arrangements. The American regulations include required terms for contingency fee agreements

and an obligation that fees be reasonable. Some states have placed caps on the percentage of the amount recovered
that a lawyer may charge. Some states prohibit or restrict contingency fees in family law and/or criminal matters. See
for example. The Lawyer's Code of Professional Responsibility (Albany: New York State Bar Association, 2002), DR
(Disciplinary Rule) 2-106 — Fee for Legal Services.

59 In England and Wales, the Courts and Legal Services Act 1990,1990, c. 41, s. 58, authorized the use of "conditional
fees", under which lawyers may recover their normal fees plus a success "uplift", i.e., an increase in their fees, up to a
maximum of 100 percent, based on the chance of winning, except in family law proceedings. The 1990 statute authorized
the Lord Chancellor to make Orders specifying the proceedings in which conditional fee agreements lawfully could

be made. The first such Order was made in 1995, permitting such fee agreements in personal injury and insolvency
proceedings, as well as for cases before the European Commission and the European Court of Human Rights. The
availability of conditional fees was expanded to include all civil proceedings in 1998. Moreover, with the passage of

the Access to Justice Act 1999, 1999, c. 22, courts also may order that a successful litigant recover the success fee and
insurance from the losing party. That statute also allows a party to be funded by a trade union or other prescribed group,
and authorizes such a group to recover from the opponent a sum in recognition of that liability.

60 Lawyers in all Australian jurisdictions are permitted to charge clients on a speculative fee basis, i.e., they are paid
their normal fees only in the event of success. See Clyne v. Bar Association of New South Wales (1960), 104 C.L.R. 186

(Australia H.C.); and In the Marriage of Sheehan Husband and Sheehan Wife (1990), 13 Fam. L.R. 736 (Australia Fam.
Ct.) at paras. 82,88,101. In addition, several Australian states, namely New South Wales, Victoria, South Australia and
Queensland, have authorized the use of "uplift" fees (in which the lawyer receives, in addition to his or her usual fee, an
agreed flat amount or percentage uplift of the usual fee, if successful) in certain types of cases. See, for example. Legal
Profession Act 1987 (NSW), s. 187(2), (3), (4); Legal Practice Act 1996 (Vic.), s. 98; Professional Conduct Rules (S. Aust.),

r. 8.10; and Barristers' Rules (Qld.), r. 102A(d). Contingency fee arrangements are, however, prohibited in family and
criminal law cases. Tasmania prohibits the charging of uplift fees by barristers: Rules of Practice 1994 (Tas.), r. 92(1). In
the Northern Territory and Western Australia, uplift fee agreements may amount to champerty at common law.

61 While the Ontario legislature has not enacted legislation permitting contingency fee agreements for all civil
actions, it has recognized the advantages of these types of agreements for class action proceedings. In 1992, the legislatiure
enacted the Class Proceedings Act, 1992, S.O. 1992, c. 6, s. 33(1), which expressly permits and regulates contingency
fee agreements for class proceedings. In enacting this legislation, Ontario has recognized the overriding importance of
ensuring access to justice for those who have claims arising in the context of a class of injured victims. There is no
apparent reason why a policy that favours contingency fee agreements for class actions would not apply equally to

litigation brought by individuals.
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62 The change in public policy favouring the use of contingency fee agreements to facilitate access to justice is not
only found in legislation. In Ontario in recent years, there have been repeated calls for reform to permit and regulate
contingency fee agreements. Since 1975, there have been several studies or reviews of the competing policy considerations
relating to contingency fee agreements. Overwhelmingly, those studying the issues have recommended that, for reasons
of promoting access to justice, contingency fee agreements should be permitted.

63 The Law Society of Upper Canada first formally supported a scheme of regulated contingency fees in 1988 and
has reaffirmed that position in 1992 and again in 2000. In 1997, the Ontario Legal Aid Review recommended that the
Ontario government introduce legislation that would allow contingent fee arrangements for lawyers in Ontario. The
report noted that, over recent years, legal aid certificate coverage had been eliminated for most civil litigation matters and
that permitting contingency fee agreements would be an important step in addressing the resulting difficulty. See Ontario
Legal Aid Review, A Blueprint for Publicly Funded Legal Services (Toronto: Ministry of the Attorney General, 1997) Vol.
1 at 218-25. Most recently, in 2000, the Attorney General's Joint Committee on Contingency Fee, which was comprised
of representatives of the Law Society of Upper Canada, the Advocates' Society and the Canadian Bar Association —
Ontario, again recommended that, for purposes of increasing the access to justice, Ontario expressly permit contingency
fees, i.e., a percentage of the amount recovered in legal proceedings, except in criminal and quasi-criminal cases, and in
family law proceedings. The Joint Committee Report [unpublished, 2000] stated:

One way to make justice more accessible is to provide a flexible approach to the payment of legal services by
permitting contingency fees. Contingency fees are advantageous for middle class litigants because they shift most of
the risk of litigation from a client to a lawyer. Under a contingency fee agreement, the lawyer finances the litigation
for the client while a case is pending. As a result, middle class clients, who are generally risk averse, do not have to
commit to pay an unpredictable amount for their lawyer's services and are then able to turn to the justice system
to seek redress for their injuries

A variety of controls and safeguards can be imposed to regulate contingency fees to protect consumers, avoid abuse
and prevent over-charging by lawyers, including: restrictions on the area of practice to which contingency fees can
be applied, restrictions on clients, regulation of the lawyer's remuneration, review of the contingency fee contract,
filing the contract with the court and regulating the form and content of the contract.

64 In recent years, the courts have also begun to recognize the benefits of providing increased access to the courts
flowing from the use of contingency fee agreements. Some courts have softened the traditional approach of precluding
recovery of fees by lawyers where there has been a contingency fee agreement and have instead focused on the need of an
improper motive to render an agreement unenforceable. See Stribbell v. Bhalla, supra; Thai Trading, supra; and Bergel &
Edson, supra. These cases are part of the normal process by which the common law adjusts to emerging circumstances and
experiences. 1 recognize, however, that even in recent years not all courts have adopted this approach and some courts
have continued to follow the traditional approach of finding that contingency fee agreements are per se champertous.
See for example, Robinson v. Cooney, supra; Hughes v. Kingston, supra; and Amvad, supra.

65 The important point to be drawn from the recent jurisprudence is that the common law regarding contingency
fee agreements has begun to evolve so as to conform to the widely accepted modem public policy norms recognizing the
significant advantages in permitting contingency fee agreements in some circumstances. It is not surprising that all courts
have not, at a single point in time, accepted the shift in attitude in favour of these types of agreements. The development
of the common law most often is an evolutionary and incremental process rather than the result of a single defining
judgment.

66 The Attorney General's argument is not that sound public policy does not favour contingency fee agreements for
all civil proceedings, nor that contingency fee agreements do not provide significant advantages in promoting access to
justice. The Attorney General also does not argue that the types of abuses that underlie the negative views the courts
historically took to these types of agreements cannot be managed within the existing regulatory framework. Rather, the
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Attorney General contends that any change in the law relating to champerty in Ontario must come from the legislature,
not the courts.

67 I disagree with this argument. As set out above, I conclude that s. 1 of the Champerty Act embodies the common
law principles relating to who is a champertor. The development of the common law is, of course, a matter for the
courts. While it is clearly open to the legislature of Ontario to reform the law of champerty as it relates to contingency
fee agreements, I am satisfied that it is also appropriate for the courts to address this issue as part of their function in
developing the common law.

68 There are well-established principles governing judicial reform of the common law. An important reason why
courts change the common law from time to time is to ensure that it stays in step with the evolution of society. One of the
advantages of the common law is its flexibility — the capacity of the courts to address and accommodate changed needs
in societal circumstances. See Friedmann Equity Developments Inc. v. Final Note Ltd, [2000] 1 S.C.R. 842 (S.C.C.), at 871.
I recognize, however, that when considering changes to the common law, courts must exercise caution. Changes must
always be weighed against concerns about certainty and fairness. As a result, changes in the common law are generally
incremental in nature, often resulting from a need to fill a gap in the law or to address an unfairness from an existing rule.

69 In my view, the current circumstances in the administration of justice in Ontario are such that the courts should
take a fresh approach to the application of the common law to contingency fee agreements.

70 I am persuaded that the historic rationale for the absolute prohibition is no longer justified. The common law of
champerty was developed to protect the administration of justice from abuse, one aspect of which involved the protection
of vulnerable litigants. Within that broad framework, the courts historically held that contingency fee agreements were
perse champertous. But, as examples from other jurisdictions amply demonstrate, the potential abuses that provided the
rationale for the per se prohibition of contingency fee agreements can be addressed by an appropriate regulatory scheme
governing the conduct of lawyers and the amount of lawyers fees.

71 Currently, in Ontario the Solicitors Act provides a comprehensive process for reviewing and assessing the
reasonableness of lawyers' accounts. The Rules ofProfessional Conduct contain a complete set of standards for regulating
lawyers' ethical behaviour and the complaints and discipline process of the Law Society of Upper Canada provide
accessible means by which those standards can be enforced. While many of the jurisdictions that have enacted legislation
permitting contingency fee agreements have enacted specific regulations to govern their use, I am satisfied that the basic
regulatory framework necessary to address potential abuses in the use of contingency fee agreements is presently in place
in Ontario.

72 I am also of the view that the advantages to the administration of justice from permitting properly regulated
contingency fee agreements in the form of increased access to justice are compelling. Indeed, there is a strong case
to be made that the continuation of a per se prohibition against contingency fee agreements actually tends to defeat
the fundamental purpose underlying the law of champerty — the protection of the administration of justice and, in
particular, the protection of vulnerable litigants. In my view, it is no longer necessary or desirable to deem contingency fee
agreements per se champertous. Neither the contingent nature of a fee agreement, nor the fact that the lawyer's fees may
be paid from the recovery in an action, without more, ought to constitute an improper motive or officious intermeddling
for purposes of the law of champerty.

73 I am comfortable that this conclusion is consistent with the reasonable evolution of the common law in this area

of the law. Some courts already have reached similar conclusions.

74 Further, the proposed change is not made in a vacuum. The effects of permitting contingency fee agreements
have been thoroughly studied in Ontario and the experiences of the many jurisdictions that permit such agreements are
well documented. As a result, this court has the benefit of a very broad base of information in assessing the potential
advantages or disadvantages in developing the common law along the lines I propose. Moreover, because the issues
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surrounding contingency fee agreements relate to the administration ofjustice, a court is in as good a position as anyone
to assess the ramifications of an evolution of the law in this area.

75 To be clear, I am not suggesting that contingency fee agreements can never be champertous. Rather, I conclude only
that contingency fee agreements should no longer be considered per se champertous. The issue of whether a particular
agreement is champertous will depend on the application of the conunon law elements of champerty to the circumstances
of each case. A court confronted with an issue of champerty must look at the conduct of the parties involved, together
with the propriety of the motive of an alleged champertor in order to determine if the requirements for champerty are
present.

76 When considering the propriety of the motive of a lawyer who enters into a contingency fee agreement, a court
will be concerned with the nature and the amount of the fees to be paid to the lawyer in the event of success. One of the
originating policies in forming the common law of champerty was the protection of vulnerable litigants. A fee agreement
that so over-compensates a lawyer such that it is unreasonable or unfair to the client is an agreement with an improper
purpose — i.e., taking advantage of the client. See Thai Trading, supra, at 788, 790. The applications judge in this case
dealt with this concern as follows, at 157:

The suggested compensation may or may not be fair and reasonable, depending upon the outcome of the litigation
in light of the difficulty of the case, as well as the time and expenses incurred. Counsel should be well rewarded if
the litigation is successful, for assuming the risk and costs of the litigation. The compensation however should not
be a windfall resembling a lottery win.

77 I agree with these comments.

(e) Application of the law to this case

78 The applications judge granted a declaration that the proposed fee agreement does not violate the Champerty
Act. The proposed agreement provides for payment to the respondent's lawyers of a fee in the amount of 30 percent of
compensatory damages recovered, 40 percent of punitive damages, costs recovered in the action and any imrecovered

disbursements. Depending on the amount recovered in the underlying action, the fees to be paid to the lawyer could
be enormous. The lawyers who drafted the agreement provided an example of the potential fees which totalled over
$9,000,000. While the amount of the damages on which the example is based may or may not be realistic, the example
does make the point that unacceptably large fees could become payable under the agreement.

79 The fee structure in the proposed agreement is related to the amount of money that is recovered on behalf of
the respondent. The fee structure has no relationship to the amount of time spent by the lawyers, the quality of the
services provided, the level of expertise of the lawyers providing the services, the normal rates charged by the lawyers
who provide the services, or the stage of the litigation at which recovery is achieved. Under the terms.of this agreement,
the respondent would be obliged to pay the lawyers the same amount of fees if the litigation is settled early in the process
as she would if the same amount of money was recovered after a lengthy trial and appeal. In addition, the agreement
raises the prospect of double recovery for the lawyers — fees from the respondent as well as costs recovered from the
defendants in the action. There is no way of telling at this point whether the fees that would be paid to the lawyers under
this proposed agreement would be reasonable and fair. When an agreement like this one is structured so that the fees

are based on a percentage of the recovery, the determination of whether the fees are reasonable and fair will normally
have to await the outcome of the litigation.

80 I have concluded in subsection (d) above that contingency fee agreements do not per se contravene the Champerty
Act. However, in my view, contingency fee agreements that provide for the payment of fees that are unreasonable or
unfair are agreements that have an improper motive and come within the prohibition in the Act. Because it is premature
to address the issue of the reasonableness and fairness of the proposed agreement, it is my respectful view that the
applications judge should not have granted the declaration sought by the respondent.
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81 I want to address three other matters that were touched on during the argmnents of counsel. The first relates
to the criteria that should be used in assessing the reasonableness and fairness of fees in a contingency fee agreement.
Contingency fee agreements have been expressly permitted by statute in many jurisdictions. Often, the authorizing
legislation has also provided for a regulatory regime that addresses the manner in which the propriety of contingency
fees may be determined. See for example, the Class Proceedings Act, s. 33(1).

82 Ontario, of course, does not have legislation specifically directed at regulating non-class action contingency fee
agreements. Until such legislation is passed, the regime in the Solicitors Act for assessing lawyers' accounts will apply.
When assessing a contingency fee arrangement, the courts should start by looking at the usual factors that are considered

in addressing the appropriateness of lawyer-client accounts. See Cohen v. Kealey & Blaney (1985), 10 O.A.C. 344 (Ont.
C.A.), at 346.

83 In addition, I see no reason why courts should not also consider compensation to a lawyer for the risk assumed
in acting without the guarantee of payment. This is, of course, where the discussion becomes controversial. Some argue

that allowing a lawyer to be compensated for the risk assumed increases the concerns about the abuses that historically
the law of champerty aimed to prevent. However, I do not think that that needs to be the case. The emphasis here should
be on the reasonableness and fairness of the compensation to the lawyer for assuming the risk. Many jurisdictions that
have expressly approved contingency fee agreements have set out the criteria for addressing the amount of compensation
that will be permitted. Indeed, Ontario has done so in the Class Proceedings Act. In these instances, one element giving
rise to compensation is often the acceptance of risk and an assessment of the level of risk involved.

84 That said, I want to sound a note of caution about the potential for unreasonably large contingency fees. It is
critical that contingency fee agreements be regulated and that the amount of fees be properly controlled. Courts should
be concerned that excessive fee arrangements may encourage the types of abuses that historically imderlay the common
law prohibition against contingency fee agreements and that they can create the unfortunate public perception that
litigation is being conducted more for the benefit of lawyers than for their cUents. Fairness to clients must always be a

paramount consideration.

85 Notwithstanding my conclusion that contingency fee agreements should no longer be absolutely prohibited at
common law, I urge the government of Ontario to accept the advise that it has been given for many years to enact
legislation permitting and regulating contingency fee agreements in a comprehensive and co-ordinated manner. There
are obvious advantages to having a regulatory scheme that is clearly and specifically addressed in a single legislative
enactment. There is no reason why Ontario, like all the other jurisdictions in Canada, should not enact such a scheme.
Again, I wish to make clear that this comment is not intended to apply to family law matters, where different factors
apply.

86 The second matter I wish to briefly address is the effect of the Solicitors Act of Ontario on the disposition of this
appeal. I start by noting that the underlying application does not raise the question whether the proposed agreement

breaches the Solicitors Act and, strictly speaking, it is not necessary to comment on the effect of that Act on the issues
raised in this case. However, for completeness, I think a few comments are warranted.

87 Section 28 of the Solicitors Act reads as follows:

28. Nothing in sections 16 to 33 gives validity to a purchase by a solicitor of the interest or any part of the interest of
his or her client in any action or other contentious proceeding to be brought or maintained, or gives validity to an

agreement by which a solicitor retained or employed to prosecute an action or proceeding stipulates for payment
only in the event of success in the action or proceeding, or where the amount to be paid to him or her is a percentage
of the amount or value of the property recovered or preserved or otherwise determinable by such amount or value

or dependent upon the result of the action or proceeding.
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88 I agree with the applications judge and others who have observed that this section and other similarly worded
sections do not prohibit contingency fee agreements. See Bergel & Edson at 791-92; and Thai Trading, supra, at 785.
The section says nothing more than contingency fee agreements are not permitted by the Solicitors Act if they are not
otherwise permitted.

89 Finally, I want to address the Rules of Professional Conduct of the Law Society of Upper Canada. Again, the
application that underlies this appeal does not call for a determination whether the proposed agreement contravenes
these Rules. Because this argument was not fully developed on the appeal, I think the issue of the application of those
Rules is better left for another occasion. That said, the Rules ofProfessional Conduct and the complaints and disciplinary
regimes of the Law Society clearly have a role to play in ensuring that lawyers who enter into contingency fee agreements
follow the ethical and professional standards set out in the Rules, so that the abuses feared in the past do not become
a reality in the future.

DISPOSITION

90 For the reasons above, I would allow the appeal and set aside the judgment of the court below. Rather than
dismissing the application brought by the respondent, I would stay that application on the basis that it is premature.

91 As to costs, the respondent has achieved substantial success on the central issues raised by the application and
on this appeal. The applications judge determined in the exercise of her discretion that, because of the novelty of the
issue raised, this was a case in which there should be no order as to costs for the proceeding before her. I would not
interfere with that decision.

92 However, I would order that the appellant pay to the respondent 80 percent of the costs of this appeal on a partial
indemnity basis. If the parties are unable to agree upon the amount of the costs, the respondent shall deliver a bill of
costs, together with any submissions in writing within 30 days of the release of this judgment. The appellant shall have
7 days from the date of receiving such submissions to make written submissions in response.

93 I would make no order with respect to the costs of the interveners.

AbellaJ.A.:

I agree.

MacPherson 3,A.\

I agree.

Appeal allowed; application stayed for being premature.

Footnotes

1  While the text of the Champerty Act is not printed in the Revised Statutes of Ontario 1990, the statute, as enacted in 1897,
remains in effect. See Schedule C: Table of Unconsolidated and Unrepealed Acts, R.S.0.1990, vol. 12.

2  Family law cases are generally excluded from such legislation and in the discussion that follows, my comments about the
advantages of contingency fee agreements are intended to apply to civil actions other than family law matters.

End of Document Copyright C Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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RULES

Analysis

RULEl

CITATION, APPLICATION AND INTERPRETATION
1.01 Citation

1.02 Application

1.03 Definitions

1.04 References to rules

1.05 Waiver of rule bv agreement

1.06 Authority of solicitor to act for a party under rules

1.07 Duties of Registrar

RULE 2

EFFECT OF NON-COMPLIANCE

2.01 Non-Compliance with mles

2.02 Application to set aside for irregularity

RULE 3

TIME

3.01 Computation of time
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3.02 Newfoundland Standard Time Act

3.03 Extension, etc.. of time

3.04 Notice of intention to proceed after twelve months' delay

^  RULE 4

RULES AND DOCUMENTS

4.01 Form

4.02 Documents

^  4.03 Copies of documents for other party

4.04 Practice Notes

PARTI

RULES

^  COMMENCEMENT OF PROCEEDINGS
5.01 Mode of commencing a proceeding

5.02 Commencing a proceeding (ApDlication)
mm

5.03 Commencing any other proceeding

5.04 Duty of Registrar on the filing of an originating document

5.05 Issue of concurrent originating document

5.06 Duration and renewal of originating document, etc.
m

5.07 Right to sue or defend in person or by a solicitor

5.08 Transfer of documents between judicial centres

RULE5A

COMMENCEMENT OF PROCEEDINGS FOR ENTRY OF JUDGMENT PURSUANT TO STATUTE AND

ELECTRONIC FILING OF CERTAIN DOCUMENTS
5A.01 Interpretation

5 A.02 Entry of judgment

5A.03 Filing Fees

5A.04 Records

5A.05 Amendments

5A.06 Application to set aside iudgnicnl

RULE 6
ORIGINATING AND OTHER DOCUMENTS: SERVICE
6.01 General provisions

6.02 Personal Service

6.03 Alternatives to personal service

6.04 Substituted service
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6.05 Where notice not received

6.06 Validating service

6.07 Service of an originating document out of the province

6.08 Originating document: manner of service outside the province

6.09 Originating document: proof of service out of the province

6.10 Pleading: service

6.11 Service of non-oriainating documents

6.12 Service of certain documents on person under disability

6.13 Effect of service after certain hours

6.14 Affidavit of service

6.15 No service required in certain cases

6.16 Default under the Hague Convention

RULE 6A
SERVICE BY TELECOPIER
6A.01 Service by telecopier

6A.02 Cover Page

6A.03 Transmission of certain documents

6A.04 When service is effective

RULE?
CAUSES OF ACTION AND PARTIES
7.01 Joinder of causes of action

7.02 Joinder of parties

7.03 Court may order separate trials, etc.

7.04 Misioinder and nonicinder of parties

7.05 Intervenor becoming a party

7.06 Intervenor as amicus curiae

7.07 Change of parties

7.08 Provisions consequential on making of order under rule 7.04 or 7.07

7.09 Actions for nossession of land

7.10 Relator actions

7.11 Representative proceeding

7.12 Representation of interested persons who cannot be ascertained, etc.

7.13 Representation of beneficiaries bv trustees, etc.

7.14 Representation of deceased person interested in a proceeding

7.15 Parties to mortgage proceedings

7.16 Declaratory judgment

7.17 Conduct of a proceeding

7.18 Public Officers: Death or separation from Office
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7.19 Waiver or reduction of fees

7.20 Exemption from costs

RULE 7A

CLASS ACTIONS
7A.01 Interpretation

7A.02 Commencement of proceedings

7A.03 File administration

7A.04 Certification application

7A.05 Application for certification bv defendant

7A.06 Subclass certification

7A.07 Class action plan

7A.08 Amendment to pleadings

7A.09 Pre-trial conference

7A.10 Settlement, discontinuance and abandonment

7A. 11 Representative proceedings

RULE 8
MINORS AND MENTALLY INCOMPETENT PERSONS
8.01 Person under disability shall commence a proceeding bv guardian ad litem

ts»- 8.02 Appointment of guardian ad litem

8.03 Appointment of guardian where person under disability does not oppose proceeding

M  8.04 ApDlication to discharge or vary certain orders

8.05 Discovery and interrogatories

8.06 Compromise, etc.. bv person under disability

8.07 Approval of settlement

8.07A Application for approval of settlement sealed

8.08 Control of money received bv person under disability

RULE 9
PARTNERS
9.01 Proceeding bv or against a fitm or partners

m

9.02 Disclosure of partners' names

9.03 Where a partner opposes a proceeding or denies the partnership

9.04 Order against firm and partners

9.05 Enforcing order in a proceeding between partners, etc.

9.06 ApDlication to person carrying on business in another name

RULE 10

DEFENCES; FILING AND SERVICE; SETTING ASIDE ORIGINATING DOCUMENT
10.01 The defence

10.02 Filing a defence
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10.03 Duty of Registrar on filing defence

•• 10.04 Service of defence

10.05 Application to set aside originating document, etc.

m

RULE 11

COUNTERCLAIMS
11.01 Counterclaim against a plaintiff

[im

11.02 Counterclaim against plaintiff and other person

^  11.03 Jurisdiction of Court

11.04 Application of rules to counterclaim and defence to counterclaim

RULE 12
THIRD PARTY PROCEEDINGS
12.01 Definition

12.02 Third party notice

12.03 Application for leave to issue third party notice

12.04 Issue and service of third party notice

12.05 Defence of third party

12.06 Third party directions

12.07 Default of third party

12.08 Third party proceeding set aside or heard separately

12.09 Third and subsequent parties

12.10 Counterclaim by defendant

12.11 OfYer of contribution

12.12 Application of rules to Third Party Proceedings

^  RULE 13
INTERPLEADER
13.01 Entitlement to relief bv way of interpleader

13.02 Claim to property taken bv sheriff

13.03 Mode of application

13.04 Powers of Court on hearing application

13.05 Summary determination of application bv Court

^  13.06 Power to order sale of goods taken in execution

RULE 14
PLEADINGS
14.01 Service of pleadings

^  14.02 Pleadings: formal requirements

14.03 Facts, not evidence to be pleaded

^  14.04 Law may be pleaded
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14.05 Presumed facts need not be pleaded

14.06 Conditions precedent

14.07 Documents or conversations

^  14.08 Pleading in the alternative

14.09 Matter may be pleaded whenever arising

^  14.10 Departure

14.11 Particulars of pleading

m  Additional Rules of Pleading Applicable to a Statement of Claim, Counterclaim and Third Party Notice

14.12 Claims for relief

Additional Rules of Pleading Applicable to a Defence and Any Subsequent Pleading

14.13 Traverse and confession and avoidance
mm

14.14 Specific denial of representative capacity, partnership or corporate existence

14.15 Denial of contract, promise or agreement

m

14.16 Denials in claims arising from debts, bills of exchange, etc.

14.17 Defence - claim for possession of land

14.18 Defence of tender

14.19 Defence of set-off

14.20 Costs of improper denials

Rules of Pleading Applicable to Subsequent Pleadings and Close of Pleadings
mm

14.21 Pleadings subsequent to the defence

14.22 Close of pleadings
/M-

Demand for Particulars

M  14.23 Demand for particulars

Striking Out Pleadings

14.24 Striking out pleadings, etc.

RULE 15

AMENDMENT
15.01 Adding or amending a party to a proceeding

^  15.02 Amending the tex t of pleadings filed with the Court

15.03 Form and service of the amended document

^  15.04 Time limited for serving and filing an amended document

15.05 Filing defence to amended statement of claim, etc.

^  15.06 Application for disallowance of amendment made without leave

15.07 Amendment of decisions and orders

15.08 Reversal or variation of order
rm
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15.09 Power to amend on appeal

15.10 Costs of amendments

RULE 16

DEFAULT OF DEFENCE
16.01 Default of defence: liquidated demands, damages, detention, etc.

16.02 Default of defence: mixed claims

16.03 Default of defence: other claims

16.04 Default of defence: in mortgage actions

16.05 Proof on default

16.06 Setting aside judgment entered by default

16.07 Right of defendant to notice

16.08 Default of defence: counterclaims and third party notice

RULE 17

SUMMARY JUDGMENT
17.01 Application for entry of a summary judgment

17.02 Disposal of application

17.03 Right to continue with residue of proceeding

17.04 Judgment on admission of facts or documents

17.05 Application to a counterclaim or third party Droceedina

17.06 Setting aside judgment

RULE 17A

SUMMARY TRIAL AND EXPEDITED TRIAL
17A.01 Summary trial

17A.02 Evidence on Application

17A.03 Disposition of Application

17A.04 Granting of Judgement

17A.05 Effect of Dismissal of Application

17A.06 Bad Faith

17A.07 Where Trial is Necessary

17A.08 Judge Not to Preside

17A.09 Expedited Trial

RULE 18
CONSOLIDATION OF A PROCEEDING
18.01 Consolidation, etc. proceeding

18.02 Separate trials or hearings in a proceeding

RULE 18A

CASE MANAGEMENT
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18A.0I Purpose

18A.02 Definitions

18A.03 Case Management Orders

18A.04 Case Management Judge

18A.05 Form and Contents of Case Management Order and Subsequent Pleadings

18A.06 Case Management Meetings

18A.07 Case Management Hearings

18A.08 Multiple Proceedings Subject to One Case Management Order

18A.09 Miscellaneous

RULE 19
DISCONTINUANCE AND WITHDRAWAL
19.01 Discontinuance of proceeding, etc.. without leave

19.02 Discontinuance of proceeding, etc.. with leave

19.03 Costs

19.04 Effect of discontinuance

19.05 Counterclaims and third party proceedings

RULE 20
PAYMENT INTO AND OUT OF COURT AND TENDER
20.01 Payment into Court in satisfaction

20.02 Payment into Court of money tendered

20.03 Acceptance and payment out of money paid into Court in satisfaction

20.04 Costs on payment of money out of Court

20.05 Payment into Court by defendant with counterclaim

20.06 Payment of money out of Court to defendant

20.07 Non-disclosure of payment into Court

20.08 Counterclaims and third party proceedings

20.09 Payment into Court under The Trustee Act

20.10 Money of persons under disability

20.11 Method of payment of money into Court

20.12 Money paid into Court under order, etc.

20.13 Payment of money to estate of deceased person

20.14 Unclaimed balances paid to Consolidated Revenue Fund

RULE 20A

OFFERS TO SETTLE
20A.01 Where Available

20A.02 Time for Making Offer

20A.03 When Offer to Settle may be Revoked
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20A.04 Effect of Offer

20A.05 Acceptance of Offer

20A.06 Time for Acceptance

20A.07 Effect of Acceptance

20A.08 Effect of Failure to Accept

20A.09 Multiple Defendants

20A. 10 Discretion of Court

20A. 11 Offer to Contribute

20A. 12 Application to Counterclaims. Cross-Claims or Third Party Claims

RULE 21
SECURITY FOR COSTS
21.01 Security for costs

21.02 Manner of giving security

21.03 Release of security

21.04 Counterclaims and third party proceedings

RULE 22

INJUNCTIONS, INTERIM PRESERVATION OF PROPERTY, SAMPLES, ETC.
22.01 Injunctions

22.02 Detention, preseryation or inspection of property

22.03 Samples, experiments or photographs

22.04 Sale of perishable property, etc.

22.05 Recovery of personal property subject to lien, etc.

22.06 Allowance of income of property pendente lite

22.07 Order for early trial, etc.

RULE 23

CHANGE OF SOLICITOR
23.01 Notice of change of solicitor

23.02 Notice of change of agent of solicitor

23.03 Notice of appointment of solicitor

23.04 Notice of intention to act in person

23.05 Removal of solicitor from record at instance of another party

23.06 Withdrawal of solicitor who has ceased to act for party

23.07 Advising the presiding judge

RULE 24
ACCOUNTS
24.01 Summary order for account
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24.02 Order of the Court

24.03 Accounts to be made, verified, etc.

24.04 Notice of alleged omissions or errors

24.05 Allowances

RULE 25

RECEIVERS
25.01 ApDlication for receiver and injunction

25.02 Giving of security by receiver

25.03 Remuneration of receiver

25.04 Receiver's accounts

25.05 Default by receiver

RULE 26
SALES BY THE COURT

I. Sales in Mortgage Proceedings
26.01 Sale of mortgaged property on default

26.02 Order for amount due on mortgage

26.03 Order for deficiency

26.04 Order for distribution of surplus

26.05 Foreclosure of subsequent mortgatiee

26.06 Payment of amount due on mortgagee

II. Sales: General
26.07 Power to order sale, etc. of property

26.08 Power to order sale in debenture holders' proceeding

26.09 Manner of carrying out sale

26.10 Report of result of sale

26.11 Mortgage, exchange, partition, etc.. under order of Court

RULE 27
RECOVERY ORDERS

27.01 Application for an interlocutory order

27.02 Affidavit in support of interlocutory recovery order

27.03 Bond in support of interlocutory recovery order

27.04 Recovery order

27.05 Sherift^s duty under interloculorv recovery order

27.06 Retention or reDossession of property taken under an interlocutory recovery order

27.07 Recovery of shares, bonds, etc.. of a body corporate

27.08 Remedies of any party or person in relation to an interlocutory recovery order
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27.09 Sale or other disposition of property by Court

27.10 Recovery of unique property

27.11 Disclosure

27.12 Final judgment in the proceedintz

27.13 Application for a final recovery order

27.14 Granting, etc.. of recovery order on holiday

RULE 28
ATTACHMENT ORDERS
28. Rep, by 69/97 s2

RULE 29

APPLICATIONS
29.01 Applications

29.02 Form, filing and issue of application

29.03 Place of hearing of application

29.04 Ex partc applications

29.05 Service of application

29.06 Service of other affidavits

29.07 Counterclaims and third party proceedings

29.08 Filing of documents for use of the Court

29.09 Evidence on hearing of application

29.10 Powers of court on hearing of application

29.11 Proceeding in absence of party failing to attend

29.12 Failure to prosecute application, etc.. with dispatch

29.13 Setting aside order

29.14 Order for separate hearings

29.15 Filing of documents

29.16 Record of applications

29.17 Rep, by 111/10 s8

29.18 Application of rules to applications

RULE 30
EXAMINATION FOR DISCOVERY
30.01 Persons who may be examined

30.02 Time of examination

30.03 Examiner

30.04 Notice of examination and attendance fee

30.05 Examination out of the jurisdiction
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30.06 Reporting

30.07 Examination and re-examination

30.08 Scope of Examination

30.08A Correctina answers

30.09 Exhibits

30.10 Production of books, papers or documents

30.11 Objections and rulings of examiner

30.12 Delivery of depositions

30.13 Use of depositions as evidence

30.14 Penalty for refusal to attend, etc.

30.15 Order to terminate or limit examination

30.16 Costs

RULE 31

INTERROGATORIES
31.01 IntciTGgatories to parties or persons

31.02 Form, number, etc. of interrogatories

31.03 Answer to interrogatories

31.04 Insufficient answer

31.05 Failure to comply with order

31.06 Use of answers to interrogatories at trial

31.07 Revocation and variation of orders

RULE 32
DISCOVERY AND INSPECTION OF DOCUMENTS
32.01 List of documents: exchange

32.02 Order for discovery of documents, etc.

32.03 Order for affidavit as to possession or custody of documents

32.04 Admission and production of documents in list of documents

32.05 Inspection of documents

32.06 Production of documents on trial or hearing

32.07 Order for production of documents

32.08 Production of business books

32.09 Newly discovered documents

32.10 Failure to comply with requirements for discovery, etc.

32.11 Revocation and variation of orders

RULE 33

ADMISSIONS
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33.01 Voluntary admissions

33.02 Notice to admit facts or documents

33.03 Judgment on admission of facts or documents

33.04 Costs on refusal to admit

33.05 Action on bill of exchange

RULE 34

MEDICAL EXAMINATION
34.01 Order for examination

34.02 Scope of examination

34.03 Persons in attendance at examination

34.04 Medical reports

34.05 Use of medical reports on a trial or hearing

34.06 Penalty for failure to be examined etc.

RULE 35

COURT EXPERTS
35.01 Appointment of expert to report on certain questions

35.02 Report of court expert

35.03 Cross-examination of court expert

35.04 Remuneration of court expert

35.05 Calling of expert witnesses

RULE 36

INSPECTIONS OF REAL AND PERSONAL PROPERTY, ETC.
36.01 Order for Inspection of real or personal property

RULE 37
SPECIAL CASES

37.01 Special case

37.02 Form of special case

37.03 Setting case down with leave

37.04 Court may draw inferences

37.05 Relief by agreement

RULE37A

COURT ORDERED MEDIATION
37A.01 Definitions

37A.02 Purpose

37A.03 Court ordered mediation

37A.04 Procedure at mediation sessions
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37A.05 Failure to attend and other non-compliance

37A.06 Results of mediation

37A.07 Costs of mediation

37A.08 Mediators lees

37A.09 Mediators list

37A.010 Exemption

RULE 38
ORDERS: PRE-TRIAL OR PRE-HEARING
38.01 Preliminary determination of questions of law, etc.

RULE 39
CONFERENCES GENERALLY
39.01 ADplication of this rule

39.02 Setting down conferences

39.03 General powers

39.04 Attendance

39.05 Conference procedures

39.06 Discussions are without prejudice

39.07 Remote conferencing

39.08 Agreement on issues

39.09 Settlement

39.10 Consequences of failing to file documents

39.11 Consequences of failure to attend conference or lack of preparedness

RULE 39A

PRE-TRIAL CONFERENCES
39A.01 Purpose of pre-trial conferences

39A.02 How to get a matter on the Pre-Trial List

39A.03 Documents to be filed before pre-trial conferences

39A.04 Disposition of pre-trial conference

39A.05 Report of the pre-trial conference

39A.06 Pre-trial conference judge shall not preside at trial

RULE 39B

SETTLEMENT CONFERENCES
39B.01 Purpose of settlement conferences

39B.02 How to get a matter on the Settlement Conference List

398.03 Documents to be filed before settlement conferences

398.04 Communications during a settlement conference
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39B.05 Disposition of settlement conference

39B.06 Settlement conference judge shall not preside at trial

RULE 39C

MINI-TRIALS

39C.01 Purpose of mini-trials

39C.02 General Power

39C.03 Communications at mini-trial

39C.04 Materials used during mini-trial

39C.05 Mini-trial judge shall not preside at the trial

RULE 40
PLACE AND MODE OF TRIAL AND SETTING DOWN
40.01 ApDlication and interpretation

40.02 Place of Trial

40.03 Setting down for trial- trials of 5 days or fewer

40.04 Setting down for trial - General

40.05 ApDlication where no Certificate of Readiness

40.06 Setting down for trial

40.07 Settlement

40.08 Consequences of setting down

40.09 Publication of General List

40.10 Brief for trial judge

40.11 Dismissal for want of Droscculion

40.12 Notification of change in status

40.13 Order for separate trials, etc.

40.14 General powers

40.15 Transition

RULE 41

TRIAL SITTINGS

41.01 Dates and places of sittings

41.02 Right of court to extend sittinas

RULE 42

TRIAL PROCEDURES

42.01 Failure of all or any party to attend at trial

42.02 Adioumment of trial

42.03 Change of place of trial
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42.04 Order of speeches

42.05 Inspection by Court

42.06 Exclusion of witnesses, etc.

42.07 Death of party before giving the decision

42.08 Right of defendant to move for dismissal

42.09 Judgment

42.10 Record of trial

42.11 Exhibits

42.12 Impounded documents

42.13 Trial with jury

RULE 43

TRIALS BEFORE AND INQUIRIES BY REFEREES

43.01 Trial or inquiry before a referee

43.02 Powers, etc. of a referee

43.03 Report of referee

43.04 Transfer from one referee to another

43.05 Assessment of damages or taking of account bv referee

RULE 44

ASSESSMENT OF DAMAGES

44.01 Assessment of damages on a trial, etc.

44.02 Judgment entered bv default against some but not all defendants

44.03 Assessment of damages to time of assessment

44.04 Assessment of value

44.05 Assessment of damages bv iurv

RULE44A

ADVANCE
PAYMENT OF
DAMAGES

44A.01 Advance Payment of Damages

44A.02 Application

44A.03 Determination of amount

44A.04 Payment

44A.05 Advance payment not a full determination

44A.06 Multiple applications

44A.07 Notice to defendant

44A.08 Rule not exhaustive
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RULE 45
TRIALS WITH JURY

45.01 Trial bv iurv

^  45.02 Roll call of jurors

45.03 Selection of iurv

jlHl

45.04 Communication to iurv of payment into Court

45.05 Inspection bv iurv

IMI
45.06 Objections to a question at a trial with a iurv

45.07 Assessment of damages bv iurv

45.08 Order of speeches

45.09 Answers of iurv

^  45.10 Costs of trial bv iurv

„  RULE46
EVIDENCE: TRIAL

^  46.01 Evidence bv witnesses

46.02 Scope of examination and cross-examination of witnesses

^  46.03 Evidence bv affidavit

46.04 Evidence of particular facts

^  46.05 Limitation of expert evidence

46.06 Limitation of plans, etc. in evidence

^  46.07 Expert witness: evidence of and report

46.08 Proof of any fact or document subsequent to trial

46.09 General power of Court regarding evidence

46.10 Revocation or variation of orders made under foregoing rules

^  46.11 Depositions: when receivable in evidence at trial

46.12 Use of evidence obtained on discovery

^  46.13 Use of evidence taken in another proceeding

46.14 Limitations on admissibilitv of documents

46.15 Documents received in evidence under The Evidence Act

46.16 Evidence of consent of new trustee to act

46.17 Service of notice

46.18 Evidence at trial may be used at any subsequent stage of the proceeding

46.19 Order to produce documents at a trial

46.20 Objections to questions

46.21 Interpreters
im
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46.22 Detemiinalion of foreign law

46.23 Subpoena

46.24 Amendment of a subpoena

46.25 Service of a subpoena

46.26 Duration of subpoena

46.27 Subpoena of opposing party

46.28 Failure to obey subpoena

46.29 Application to trials of issues, references, etc.

46.30 Document

RULE 47
EVIDENCE BY DEPOSITION

47.01 Power to order deposition to be taken

47.02 Letter of request

47.03 Enforcing attendance of persons at examination

47.04 Appointment of time and place for examination

47.05 Conduct of examination

47.06 Examination of additional persons

47.07 Objection to Questions

47.08 Production of documents

47.09 Taking of depositions

47.10 Special report by examiner

47.11 Transfer of examination

47.12 Use of deposition in evidence

47.13 Order for further examination

47.14 Order for payment of examiners fees

47.15 Depositions before proceeding commenced

RULE47A
ELECTRONIC CONFERENCING

47A.01 Definitions

47A.02 Appearing remotely without prior Court permission

47A.03 Appearing remotely with the permission of the Court

47A.04 Factors to consider

47A.05 Discretion of the Court

47A.06 Costs of conferencing
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RULE 48

AFHDAVITS

48.01 Fomi of Affidavits

48.02 Contents of Affidavit

48.03 Exhibits

48.04 Affidavit bv two or more deponents

48.05 Affidavit of body corporate or partnership

48.06 AlTidavil bv illiterate or blind person

m

48.07 Interpreter

48.08 Alterations in affidavits

48.09 Service and filing of airidavits

48.10 Cross-examination of deponent of an affidavit

48.11 Scandalous, etc.. matter in affidavit

48.12 Use of defective aflidavil

48.13 Proof of signature and seal of functionary taking affidavit

48.14 Use of affidavit in subsequent applications

48.15 Filing of affidavits

f-i RULE 49

ORDERS

pp 49.01 Form of order

49.02 Order requiring an act to be done, etc.

^  49.03 Drawing up of order

49.04 Settlement of form and entry of order

pa^ 49.05 Orders made bv the Registrar

49.06 Date on which order takes effect

^  49.07 Costs

49.08 Default and summary judgments

^  49.09 Conditional order

49.10 Amendment of orders

49.11 Satisfaction of judgment

49.12 Appeals from orders

49.13 Ser\4ce of order on person not a party

49.14 Powers on hearing of an application

49.15 Order requiring deed or document to be settled

49.16 Advertising for creditors and other claimants

49.17 Examination of claims
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49.18 Adjudication of claims

49.19 Certificate of judgment of Supreme Court of Canada

49.20 Judgments under the Canada and the United Kingdom Reciprocal Recognition and Enforcement of
Judgments Act

RULE 50

ENFORCEMENT OF ORDERS: GENERAL

50.01 Enforcement of order for the payment or recovery of money

50.02 Enforcement of order for possession of real or personal property

50.03 Enforcement of an order to do or abstain from doing an act

50.04 Where leave to issue orders necessary

50.05 Duration of orders

50.06 Rep, by 69/97 s3

50.07 Execution bv or against a person not a party

50.08 Waiver of conditional judgment or order

50.09 Stay of execution for matter occurring after entry of judgment or order

RULE 51

EXECUTION

51.01 Money in Court

51.02 Wrongful execution

RULE 52
RECEIVERSHIP ORDERS

52.01 Application of Rule 50

52.02 Appointment of a receiver to enforce a judgment or order

52.03 Powers of a receiver

52.04 Summary application to the Court

52.05 Costs

RULE 53
CONTEMPT ORDER

53.01 Power to grant contempt order

53.02 Application for leave to apply for a contempt order

53.03 Power of court to order person to appear in court

53.04 Hearing of an application for a contempt order

53.05 The contempt order

53.06 Contempt bv a body corporate

53.07 Contempt bv a person not a party

53.08 Variation of contempt order

RULE 53A

STAY
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53A.01 Notice of appeal not a Stay

53A.02 Judge on application may stay an order

53A.03 Interest not precluded by order of stay

53A.04 Terms of order

53A.05 Rule applies to execution of judgments

RULE 54

CROWN PRACTICE RULES IN CIVIL MATTERS

54.01 Rules to apply

54.02 Order, not writ, shall issue

54.03 Service of originating application

54.04 Appeals

54.05 Power of a judge of the Court of Appeal

I. Certicrari

54.06 Filing and service of application

54.07 Endorsement on originating application

54.08 Return of lower court

II. Quo Warranto

54.09 Application of Rules

54.10 Leave of court required

54.11 Objection to title to be specific

54.12 Substitution or relator

54.13 Consolidation of applications

54.14 Disclaimer

III. Mandamus

54.15 Affidavit of prosecutor

54.16 Mandamus issued bv the Court

54.17 ElYect of order

RULE 55
COSTS

I. Party and Party Costs: General

55.01 Definition

55.02 Costs in discretion of Court

55.03 When costs follow the event or are determined bv the rules

55.04 Party and party costs

55.05 Costs on interlocutory applications

55.06 Costs of a proceeding transferred to the Supreme Court
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55.07 Costs on appeal

55.08 Costs when application abandoned

55.09 Costs agreed on settlement

55.10 Costs of a person under disability

55.11 Costs of trustee, personal representative or mortgagee

55.12 Costs of member of class represented by own solicitor

55.13 Costs of several proceedintis on one bond, etc.

55.14 Costs arising from misconduct or neglect

n. Solicitor and Client Costs: General

55.15 Costs to be reasonable

55.16 Fee agreement

55.17 Contingent fee agreement must be in writing

55.18 Review of agreement bv taxing officer or Court

55.19 Void provisions in agreement

55.20 Death or incapacity of a solicitor

55.21 Costs payable out of trust funds

55.22 Payment in advance or security taken

55.23 Charging property for tees

55.24 Proceeding for costs

in. Taxation of Costs

55.25 Appointment for taxation

55.26 Production of bill of costs bv other parties

55.27 Proof of disbursements

55.28 Failure to attend on taxation, etc.

55.29 Powers of taxing officer

55.30 Disallowance of costs bv taxing officer

55.31 Costs against fund or estate

55.32 Certificate of taxing officer

55.33 Enforcement of costs

55.34 Special allowances

IV. Appeals from Taxation

55.35 Time and contents of appeal

55.36 Appeal confined to items specified

55.37 Powers of judge on appeal

55.38 Amendment of execution order
Appendix
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PART n

PROBATE

i-i RULE 56

PROBATE, ADMINISTRATION AND GUARDIANSHIP RULES

^  56.01 Priority of right to grant of probate or administration, with will annexed

56.02 Priority of right to grant of administration

56.03 Persons to whom tzrant may be made

56.04 Notice of Application

^  56.04A Caveat

56.05 Form of application

^  56.06 Contents of application

56.07 Additional contents of application where deceased died testate

56.08 Form of jurat and supporting affidavits

56.09 Will, how marked

^  56.10 Inventory

56.11 Proof of will

^  56.12 Translation of will not in English

56.13 Grant of double probate

56.14 Grant of administration d.b.n.
m

56.15 Direction to omit interlineation, etc.

56.16 Grant where words erased, etc.
m

56.17 Grants to be sealed and signed bv Registrar

^  56.18 Production of document relating to will

56.19 Proof in solemn form

^  56.20 Resealing

56.21 Bonds

56.22 Application to dispense with bond

56.23 Who may institute proceedings on bond

56.24 Letters of Guardianship

56.25 Accounts

56.26 Application for appointment and directions

56.27 Order for passing accounts

56.28 Dispensing with accounting: Depositing inventory and accounts

56.29 Filing of releases

56.30 Acts Book

56.31 Endorsements on all grants

56.32 Furnishing of conies bv Court
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56.33 Administration Fomis

^  56.34 Application

56.35 Electronic filing

^  56.36 Approval of the reaislrar

56.37 Original of will etc.

^  56.38 Electronic Commerce Act

PART 11.1

FAMILY LAW PROCEEDINGS

[Rep. by 11/17]

PART III

APPEALS

RULE 57

CIVIL APPEALS
COURT OF APPEAL

^  57. [Rep. by 111/17 si]
RULE 58
CIVIL APPEALS - SUPREME COURT (GENERAL DIVISION)

58.01 Definitions

58.02 Scope of rule

58.03 How to start an appeal (where leave required)

58.04 How to start an appeal (where no leave required)

58.05 Participation in the appeal

58.06 How to stay a decision being appealed

58.07 How to raise additional issues (cross-appealsl

58.08 Security for costs

58.09 Decision-making authority must file record

58.10 Transcript - Obtaining and serving on parties

^  58.11 Appeal brief required

58.12 Striking out a notice of appeal or dismissing an appeal

58.13 Resolving pre/post hearing issues

58.14 Setting a hearing date

ft

58.15 Deemed abandonment of an appeal after one year

58.16 Additional evidence on appeal

58.17 Hearing of the appeal

RULE 59
THE REGISTRAR'S COMPENSATION RULE
[Rep. by 36/14 slOl]

PART IV

SUPREME COURT FAMILY RULES

Section 1 - How to Refer to this Part, What Proceedings this Part Applies to, and How to Interpret this Part

F1 Reference. Application, and Interpretation
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Section 2 - Access to the Court and Confidentiality

F2 Access to Court Records

F3 Access to Proceedings

Section 3 - How to Start or Respond to a Proceeding

F4 How to Start a Proceeding

F5 How to Apply to Vary a Final Order

F6 How to Respond to an Originating Application or an Originating Application for Variation

F7 How to Reply to a Response

F8 Providing Notice and Serving Documents on Other Parties or Persons

Section 4 - How to Get Information for your Case

F9 General Rules Relating to Exchanging Information and Documents

F10 Disclosure Requirements

F11 Getting Additional Information

F12 Expert Reports

F13 Investigations and Reports Ordered by a Judge

Section 5 - Court Assistance in Managing your Case

F14 Case Management

Section 6 - Resolving Issues in an Ongoing Proceeding (Making Interim Applications)

F15 General Rules Applicable to Interim Applications

F16 Interim Applications without Notice for a Procedural Order

F17 Emeruencv Interim Applications (Getting a Temporary Order)

F18 Interim Applications with Notice

F19 Varying an Interim Order before a Final Order is made

Section 7 - Facilitated Resolution of Claims

F20 ResDonsibilitv of Parties

F21 Confidentiality and Use of Infonnation in Dispute Resolution

F22 Family Justice Services

F23 Offers to Settle

F24 Court Ordered Mediation

F25 Settlement Conferences

Section 8 - Resolving Claims without a Trial

F26 Uncontested Proceedings

F27 Pre-Trial Determination of Oucstion of Fact or Law

F28 Summary Judgment

Section 9 - Trial Procedure
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F29 How to Get a Trial Date

^  F30 Trial Readiness Conferences

F31 Informal Trial

^  F32 Evidence and AlFidavits

Section 10 - Costs, Orders, Judgments, and Enforcement

F33 Costs

F34 Orders. Judgments, and Enforcement

^  Section 11 - Special Rules Applicable to Certain Types of Proceedings

F35 Provisional Support Orders - Divorce Act

F36 Interiurisdictional Support Orders

F37 Child Protection Proceedings

F38 Applications for the Return of a Child under the Hasue Convention on International Child Abduction

F39 Review of Emergency Protection Orders made under the Family Homes on Reserves and Matrimonial
Interests or Ri2hts Act

Section 12 - General Rules

F40 Court Administration

Fonns
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2016 NLTD(G) 179

Newfoundland and Labrador Supreme Court (Trial Division)

Anderson v. Canada (Attorney General)
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CAROL ANDERSON, ALLEN WEBBER AND JOYCE WEBBER (Plaintiffs)
and THE ATTORNEY GENERAL OF CANADA (Defendant) and

HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR

(First Third Party / Discontinued) and THE INTERNATIONAL
GRENFELL ASSOCIATION (Second Third Party / Discontinued)

TOBY OBED, WILLIAM ADAMS AND MARTHA BLAKE (Plaintiffs) and THE

ATTORNEY GENERAL OF CANADA (Defendant) and HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR (First Third Party / Discontinued) and THE
INTERNATIONAL GRENFELL ASSOCIATION (Second Third Party / Discontinued)

ROSINA HOLWELL AND REX HOLWELL (Plaintiffs) and THE ATTORNEY GENERAL OF CANADA
(Defendant) and HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR (First Third Party /
Discontinued) and THE INTERNATIONAL GRENFELL ASSOCIATION (Second Third Party / Discontinued)

EDNA WINTERS AND JAMES ASIVAK (Plaintiffs) and ontinued) and THE

INTERNATIONAL GRENFELL ASSOCIATION (Second Third Party / Discontinued)

ROSINA HOLWELL AND REX HOLWELL (Plaintiffs) and THE ATTORNEY GENERAL OF CANADA

(Defendant) and HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR (First Tbird Party /
Discontinued) and THE MORAVIAN CHURCH INNEWFOUNDLAND AND LABRADOR (Second Third

Party / Discontinued) and THE MORAVIAN UNION(INCORPORATED) (Third Third Party / Discontinued)

JOYCE ALLENAND DOMINIC DICKMAN (Plaintiffs) and JOYCE ALLENAND DOMINIC DICKMAN

(Defendant) and HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR (First Third Party /
Discontinued) and THE MORAVIAN CHURCH INNEWFOUNDLAND AND LABRADOR (Second Third

Party / Discontinued) and THE MORAVIAN UNION(INCORPORATED) (Third Third Party / Discontinued)

Robert P. Stack J.

Heard: September 27,2016; September 28,2016
Judgment: November 7,2016

Docket: 200701T4955CCP, 200701T5423CCP, 200801T0844CCP, 200801T0845CCP, 200801T0846CCP

Counsel: Kirk Baert, Celeste Poltak, Steven Cooper, David Rosenfeld, Ches Crosbie, Q.C., for Plaintiffs
Jonathan Tarlton, Paul Vickery, Catherine Moore, for Attorney General of Canada

Subject: Civil Practice and Procedure

APPLICATION by plaintiffs for approval of settlement in class action and for approval of fees and disbursements of
class counsel.

Robert P. Stack J.:

INTRODUCTION AND BACKGROUND

WestlawNext canaoa Copyright © Thomson Reuters Canada Limited or Its licensors (excluding individual court documents). All rights reserved.



fw,

Anderson v. Canada (Attorney General), 2016 NLTD(G) 179, 2016 CarswellNfId 431

2016 NLTD(G) 179,2016 CarswellNfId 431, [2017] 1 C.N.L.R. 1,273 A.C.W.S. (3d) 251

1  This decision brings to an end these long-standing, complex and historic class actions between the Plaintiffs and
the Defendant, the Attorney General of Canada ("Canada"). The Plaintiffs and Canada have reached a settlement that
1 have already formally approved. These are my reasons for doing so.

2 Class members are aboriginal persons who attended schools, dormitories or orphanages (collectively, the "Facilities")
from 1949 until 1980 in what is now the Province of Newfoundland and Labrador (the "Province"). The Plaintiffs claim
that by its purpose, operation or management of the Facilities, Canada breached a fiduciary duty owed to students who
attended the Facilities to protect them from actionable physical or mental harm.

3  The common issues trial arising out of these five class actions commenced on September 28, 2015. Following the
conclusion of the Plaintiffs' case on February 1,2016, the parties requested adjournment of the trial so that they could
explore the possibility of a settlement. On April 26,2016 the Court was advised that a settlement (the "Settlement") had
been achieved.

4  By section 35 of the Class Actions Act, S.N.L. 2001, c. C-18 (the "Act"), Court approval is required for the

implementation of a proposed settlement in a class action and for payment of the fees and disbursements of class counsel.

For the reasons detailed below, I have approved the Settlement. I am satisfied that it is fair, reasonable, made in good
faith, and is in the best interests of the class as a whole. I am also satisfied that the fees and disbursements of Plaintiffs'

counsel are fair and reasonable in the circumstances and ought to be paid. Let us see why.

SETTLEMENT APPROVAL

The Terms of the Proposed Settlement

5  Because of the historic nature of the Settlement for the aboriginal class members, I will detail its provisions. The
Settlement provides for an all-inclusive fimd of $50,000,000 (the "Compensation Fund") to provide compensation to class
members in accordance with a plan proposed by the Plaintiffs that includes a residence-based payment and compensation
for more serious abuse (the "Distribution Plan"). Out of the Compensation Fund will also be paid the cost of notice to
class members of the hearing to approve the settlement, legal fees and disbursements of Plaintiffs' counsel, and the costs
of providing notice of settlement approval and of administering the settlement process.

6  The key terms of the Settlement include:

1) the $50,000,000 Compensation Fund;

2) notice costs, administration costs, and legal fees and disbursements, to be paid from the Compensation Fimd;

3) General Compensation Payments ("GCP") for years resided at a Facility;

4) Abuse Compensation Payments ("ACP") depending on the harm suffered;

5) a paper-based claims application process; and

6) a commitment by Canada to fund mutually agreeable commemoration and healing initiatives with class member
input, over and above the Compensation Fund.

The Proposed Distribution Plan

7  The Settlement provides for claims-based compensation with two streams for compensation — a GCP and, for
those eligible, an ACP.

Clenerai Compensation Payment

^  WestlawNext canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding Individual court documents). All rights reserved.



Anderson v. Canada (Attorney General), 2016 NLTD(G) 179, 2016 CarswellNfId 431

2016 NLTD(G) 179,2016 CarswellNfld 431, [2017] 1 C.N.L.R. 1,273 A.C.W.S. (3d) 251

8  A GCP will be paid to an eligible class member who resided at a Facility for any length of time during the class
period. To qualify for a GCP claim, a claimant must only have resided at a Facility and need not provide evidence of
abuse. GCP payments of $15,000 are to be made to those who resided at a Facility for less than five academic years or
parts thereof and $20,000 to those who resided at a Facility for five or more academic years or parts thereof.

9  The GCP is the primary component of compensation in the Settlement and is to be paid out in full before any
ACPs are made.

10 If there are insufficient funds in the Compensation Fund to pay the GCPs in full after payment of legal fees,
disbursements, notice costs and administration costs, then a determination will be made by the claims administrator
in consultation with Plaintiffs' counsel on how to distribute the GCP payments. The intention is to pay GCP on a pro
rata basis.

Abuse Compensation Payment

11 ACP claims require a claimant to provide details of the harm or abuse suffered by him or her while attending the
Facilities. The claimant need not have resided at a Facility to make an ACP claim. An ACP will be awarded based on
the severity of the harm suffered in accordance with a schedule of incidents of abuse as follows:

Level Description Compensation Amount
1  • One or more incidents of fondling or kissing.

• Nude photographs taken of the Class member. $50,000.00
• The act of an adult exposing themselves.
• Any touching of a student, including touching with an object,
by an adult which exceeds recognized parental contact and which
subjectively violates the sexual integrity of the Class member.
• One or more incidents of simulated intercourse.

• One to three incidents of masturbation.

2  • One to three incidents of oral intercourse.

• One to three incidents of digital anal or vaginal penetration. $100,000.00
• One to three incidents of attempted anal or vaginal penetration.
• Four or more incidents of masturbation.

• One or more physical assaults causing a physical injury that:
o led to or should have led to hospitalization or serious
medical treatment by a physician
o caused permanent or demonstrated long-term physical
injury
o impaired or disfigured
o caused loss of consciousness

o broken bones

o caused serious but temporary incapacitation requiring
bed rest or infirmary care for several days. Examples
include severe beating, whipping, and second-degree
burning.

3  • One to three incidents of anal or vaginal intercourse. $150,000.00
• Four or more incidents of oral intercourse.

• One to three incidents of anal or vaginal penetration with an
object.

4  • Four or more incidents of anal or vaginal intercourse. $200,000.00
• Four or more incidents of anal or vaginal penetration with an
object.

12 The claims administrator will review the claims submitted and assign the necessary compensation.
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13 ACPs will only be made if there are funds remaining after payment of all approved GCP claims. In the event that
there are insufficient monies in the Compensation Fund to pay all AGP claims as evaluated, the ACP claims will be paid
pro rata based on the amount of each ACP awarded.

Eligibility

14 Class members are "All persons who attended [the Facility], located in [commimity], between March 31,1949 and
the date of closure of the [the Facility]". To be eligible for compensation a claimant must:

1) be a class member;

2) be alive as of November 23,2006;

3) for a GCP, to have resided (as defined in the Settlement) at one of the Facilities during the "Class Period";

4) for an ACP, to have either resided at or attended one of the Facilities during the "Class Period" and to have

suffered compensable abuse; and

5) have been under twenty one (21) years of age at the time of residence at one of the Facilities or when the

compensable abuse was suffered.

15 The Settlement permits class members who became deceased after November 23, 2006 to be eligible for
compensation.

16 "Class Period" is defined in the Settlement for each of the Facilities as follows:

Makkovik - April 1,1949 to June 30,1960

Cartwright - April 1,1949 to June 30,1964

Nain - April 1,1949 to June 30,1973

St. Anthony - April 1,1949 to June 30,1979

Northwest River - April 1,1949 to June 30,1980.

Paper-based Claims Process

17 The Settlement provides for a confidential paper-based claims process that does not require any claimant to
testify or appear in person. This is designed to alleviate any hesitancy among class members about coming forward.
Plaintiffs' Counsel has advised the Court that they have acted in a number of class proceedings involving systemic abuse
at residential schools and other similar institutions. Class members often convey to class coimsel that they are reluctant
to be involved because they are embarrassed, ashamed or do not want what happened to them to be publicly known.

18 The proposed paper-based claims process will not require class members to testify. The claim form wiU require the
claimant to swear that the information provided is true. Claimants will be assumed to be acting honestly in completing
and swearing their forms. Only if deemed necessary in consultation with the claims administrator, will a claimant be

subject to the audit or verification process put in place to ensure the validity of claims made.

19 Only if a claim has been rejected, in whole or in part, can a claimant request a hearing before a hearing officer. The
claimant may be questioned under oath and the hearing officer may request documents or other evidence to validate
a claim. The hearing officers appointed for this role will be former adjudicators in the Indian Residential Schools
Settlement. There is no opportunity for Canada to respond to, cross-examine on or otherwise contest the claims.
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Oversight of Claims Process

20 The Honourable Mr. Frank lacobucci has agreed to serve as the overseer of the claims administration process. Mr.

lacobucci, with Crawford Class Action Services ("Crawford") as the administrator, will create protocols and procedures
for the oversight of the claims review process pursuant to the Settlement.

Priority of Payments from the Compensation Fund

21 The Settlement provides for an all-inclusive Compensation Fund. The priority of payments out of the Compensation
Fund is as follows:

1) notice costs, administration costs, and approved legal fees and disbursements of Plaintiffs' counsel;

2) GCP to all eligible class members;

3) ACP to all eligible class members;

4) Late claims (as defined in the Settlement); and

5) Surplus funds payable to GCP recipients.

22 This last item is important - any surplus in the Compensation Fund after all other claims have been paid shall be
divided equally among GCP recipients. There will be no reversion of monies to Canada.

Commemoration and Healing Benefits

23 In addition to the Compensation Fund, Canada has agreed to pay for mutually agreeable healing and
commemoration initiatives with input from the class members.

24 Representatives from three indigenous organizations, the Nunatsiavut Government ("NG"), the Innu Nation and

NunatuKavut Community Council ("NCC") ̂ , participated in a commemoration and heahng ad hoc group. The Coiut
is advised that based on the meetings held to the date of the application for settlement approval, it is anticipated that
commemoration will be manifested in the following ways:

1) a logo design contest among notable indigenous artists from Labrador with the logo being incorporated into

commemorative pins and on informative plaques to be located in Happy Valley Goose Bay and in each of the five
communities in which a Facility was located;

2) an archivist will be hired to identify, collect, catalogue, preserve and digitize material relevant to the residential

school legacy in Newfoundland and Labrador. Part of this mandate will be to identify archival material located

outside of Canada and, in collaboration with the Government of Canada and the appropriate indigenous
organizations, attempt repatriation of those materials where appropriate. The archivist will also be directed to
prepare a mobile historical display based on the information found to better educate the public about the residential
school system in Newfoundland and Labrador; and

3) a prominent Labradorian will be engaged to conduct community visits to receive and memorialize, both publicly
and privately, stories tendered by those connected with the residential school system, including but not limited to
the class members. The mandate will include receiving information and advice on appropriate healing processes
and will result in a formal report.

25 It is also anticipated that the healing component of the Settlement will be addressed by payments made to the
individual indigenous organizations with a portion set aside for class members who do not identify with any of those
organizations.
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26 All commemoration and healing proposals remain subject to Canada's approval in accordance with the Settlement.

The Proposed Claim Form

27 The proposed claim form is intended to be a plain-language communication that will be simple and straightforward
^  to complete. It is expected that the claim form will be translated into Inuktitut and Innu-aimun, the languages of the

Inuit and the Innu, respectively.

^  Proposed Notice Materials

28 The Plaintiffs intend to provide significant notice of the Settlement to class members, which will include, among
other things, direct mailings to class members, direct mailings to third parties, dissemination of a short form notice in

^  various media, and direct community outreach and meetings. The proposed notice materials are intended to be simple
and easy to read and understand.

pm, The Statutory and Regulatory Regime

29 The Act governs the conduct of class actions in the Province. By section 35(1), a class action may be discontinued
"only with the approval of the court on terms the court considers appropriate". Section 35 also addresses the basis upon
which a settlement can be approved by the Court.

30 Section 40 of the Act provides that the Rules of the Supreme Court, 1986, S.N.L. 1986, c. 42, Sch. D, apply to class
actions to the extent that the rules do not conflict with the Act.

31 Because the common issues trial is underway, it cannot be discontinued without leave of the Court (Rule 19.02).

32 Although section 35 of the Act provides that a settlement agreement in a class action must be approved by the
Court to be binding on class members, it is Rule 7A.10(2) that sets out what materials and information must be included
in an approval application:

7A.10. (2) An application to court for approval of a settlement of a class action shall include:

(a) a brief history of the proceeding;

(b) a brief statement of the facts that form the basis of the settlement;

(c) a discussion of the relevant issues of law;

(d) the terms of the settlement and its amount;

(e) a statement of the form of payment of the settlement;

(0 the method of quantifying individual claims and the distribution of the settlement funds to class members;

(g) the total amount of legal fees and disbursements and their impact on the settlement;

(h) details of unresolved claims, if any, including their number and how they are to be resolved;

(i) a plan of action for resolving individual claims;

^  (j) a statement of any differences in the manner of treatment of class members;

(k) the procedure for disbursing unclaimed funds;

(1) information of related class or representative proceedings in other jurisdictions; and
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(m) the form of a notice proposed to be sent to class members.

^  33 By Rule 7A.10(3)(a), in considering whether to approve a settlement in a class action, the Court is to consider
whether it is fair, reasonable and made in good faith.

.iai 34 The approval application was made by Plaintiffs' counsel. I am grateful for the comprehensive nature of the
material provided. It comprised well over 1000 pages of submissions, affidavits, exhibits and authorities, thus enabling
me to consider all of the relevant factual matters and the applicable law so that I may render a fully informed decision.

The Position of Canada

35 Canada's position on the application was succinctly put. It consented to the approval application and to the
form of order requested by Plaintiffs' counsel except in respect of honoraria proposed to be paid to the representative

*  Plaintiffs and the other class members who testified during the trial. Canada raised no objection to this latter aspect of
the application, which I will address later in these Reasons. Canada provided no submissions on the approval sought for

^  the payment of fees to, and reimbursement of disbursements paid for by. Plaintiffs' counsel.

36 Counsel for Canada advised the Court that reconciliation with its aboriginal persons is a high priority for the
^  federal government. It settled the matter for $50 million with that in mind. Although Canada left to the Plaintiffs the

manner of distribution of the Settlement among the class members, it supports the application for approval based upon
the proposed Distribution Plan. The Settlement was reached following receipt of advice from independent actuaries

^  and was contingent on amounts being paid to both resident class members and day students. It was also important for
Canada that legal fees and administration costs be paid out of the Compensation Fund. Importantly, says Canada, the
commemoration and healing components of the Settlement are an additional step towards reconciliation.

How the Court Approaches Settlement Approval

37 In Doucette v. Eastern Regional Integrated Health Authority, 2010 NLTD 29 (N.L. T.D.), this Court approved a
settlement in a class action. Thompson, J., at paragraphs 7 to 9, canvassed authorities from across Canada and provided
a helpful summary of the various principles considered when approving a class action settlement. His starting point was
that a settlement may be less than perfect:

[7] Settlements are a product of compromise and are not held to a standard of perfection. As Schulman J. held in

Semple, a proposed settlement need only fall within 'a zone of reasonableness' to be approved. Similarly, Chief Justice
Brenner of the B.C. Supreme Court in Sawatzky v. Societe Chirugicale Instrumentarium Inc. wrote: 'All settlements

are the product of compromise and a process of give and take and settlement rarely gives all parties exactly what
they want. Fairness is not a standard of perfection. Reasonableness allows a range of possible resolutions. A less
than perfect settlement may be in the best interest of those affected by it when compared to the alternative of the
risks and costs of litigation'.

38 Given that a settlement may be less than perfect, better becomes the enemy of good. Consequently, the Court's
role in reviewing a settlement in a class action is to approve it or to reject it. The Court cannot modify it:

[8] A court has the power to either approve or reject a settlement agreement. It may not substitute its own terms.
Schulman, J. specifically cautioned that a court should be reluctant to attach conditions on approval lest the
settlement be lost: '[T]he court should also consider whether the refusal of approval or attaching of conditions to

approval, puts the settlement in jeopardy of being unraveled. It should be remembered that there is no obligation

on parties to resume negotiations, that sometimes parties have reached their limit in negotiation, resile from their
positions or abandon the effort'.

39 Thompson, J. sets forth the factors to be considered in evaluating a settlement:
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[9] Rule 7A.10(3)(a) stipulates that 'in considering whether to approve a settlement of a class action, the court shall
consider whether the settlement is fair, reasonable and made in good faith.' Courts in Canada have held the test
to be whether the settlement is 'fair and reasonable and in the best interests of the class as a whole.' Courts have
identified the following factors that may assist in making this determination:

• likelihood of recovery, or likelihood of success;

• amount and nature of discovery evidence;

• settlement terms and conditions;

• recommendation and experience of counsel;

• future expense and likely duration of litigation;

• recommendation of neutral parties, if any;

• number of objectors and nature of objections;

• presence of good faith and absence of collusion;

• degree and nature of communications by counsel and Plaintiff with class members during the litigation;

• information conveying to the court the dynamics of, and the positions taken by the parties during, the
negotiation; and

• the risk of not unconditionally approving the settlement.

40 We saw above that a settlement must fall within a zone of reasonableness. Reasonableness allows for a
range of possible resolutions (yerna Doucette at paragraph 12). It is an objective standard that allows for variation
depending upon the subject matter of the litigation and the nature of the damages for which the settlement is to provide
compensation.

41 Later, at paragraphs 15 to 17 of Verna Doucette, Thompson, J. provided further guidance to a judge considering
whether to approve a settlement in a class action:

The parties proposing the settlement bear the onus of satisfying the court that it ought to be approved ... On an
application to approve a settlement in a class proceeding, all parties and their counsel are obliged to provide full
and frank disclosure of all material information.... The court is entitled to sufficient evidence to permit the judge to
exercise an objective, impartial and independent assessment of the fairness of the proposed settlement. [Authorities
omitted]

42 In early stage class action settlements there may not be a "strong initial presumption of fairness" (Mclntyre
(Litigation guardian of) v. Ontario, 2016 ONSC 2662 (Ont. S.C.J.)at paragraph 3). But in cases such as this, where
the Settlement was negotiated and pursued at arm's-length by experienced class counsel after a long and difficult court
process, I am satisfied that the following applies:

Where the parties are represented — as they are in this case — by highly reputable counsel with expertise in class
action litigation, the court is entitled to assume, in the absence of evidence to the contrary, that it is being presented
with the best reasonably achievable settlement and that class counsel is staking his or her reputation and experience
on the recommendation.

[Serhan Estate v. Johnson & Johnson, 2011 ONSC 128 (Ont. S.C.J.) at paras. 55-56.]
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43 Consequently, in the circumstances of this case it would take convincing evidence to the contrary for me not to
approve the Settlement.

Rule 7a.l0(3)(a) Factors

44 Rule 7A.10(3)(a) stipulates that "in considering whether to approve a settlement of a class action, the court shall
consider whether the settlement is fair, reasonable and made in good faith." I must also be satisfied that the Settlement

is in the best interests of the class as a whole. As we look at each of the factors to be considered, we will see that they
all militate towards approving the Settlement.

1. Likelihood of Recovery, or Likelihood of Success

45 Settlement in this matter was made close to the end of the common issues trial after the Plaintiffs had closed their

case but before Canada adduced any evidence. Although I did not have the advantage of hearing all of the proposed

evidence and the parties' respective closing submissions, I did receive and review extensive pre-trial briefs comprised of
more than 700 pages of material. The relative strengths and weaknesses of the positions asserted by the parties were well
imderstood by me by the time the Settlement was achieved.

46 Not having heard the complete case it would be inappropriate for me to comment in depth on the likelihood of
success. Nevertheless, Plaintiffs' counsel has identified the following litigation risks, with which I cannot disagree.

General Litigation Risks

47 There are a number of general litigation risks that the Plaintiffs faced in the common issues trial, including:

1) Risk of historical claims — This class action involved allegations concerning events that occurred between 35
to 65 years ago and spanned a 30 year period. Hundreds of class members and former staff of the Facilities are
now of advanced age; many have passed away. Risks associated with continuing the common issues trial included

fading memories of elderly witnesses, incomplete document retention, and a potential inability to adduce evidence

because of a lack of witnesses.

2) General litigation risks—As with all actions, there existed the risks of witnesses not providing sufficient evidence,
the documentation not being sufficient, and the uncertainty associated with the Court making findings of fact.

3) Consolidated action risks — Litigation risks are amplified in this proceeding, which concerns five Facilities with
differing class periods, but litigated together. This increased the risk of failing to prove the existence or breach of a
fiduciary duty over the years for one or more of the Facilities; and

4) Class action litigation risks — as with many class actions, there was the risk that I would find there to be

insufficient evidence or inferences necessary to find liability for the entire class across the entire class period for
each of the Facilities.

Uncertain Results

48 In addition, case-specific litigation risks resulted in the following uncertainties:

1) the Plaintiffs could be unsuccessful in proving that a fiduciary duty existed;

2) the Plaintiffs might establish the existence of a fiduciary duty, but be unsuccessful in proving the duty was

breached in common across the class over the entire class period for each of the five Facilities;

3) the Plaintiffs might succeed in establishing a breach of fiduciary duty but not be awarded aggregate damages
resulting in the Court ordering individual assessment hearings; and
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4) the Plaintiffs might succeed in proving a breach of fiduciary duty but some or all class members' claims may be
barred by virtue of the application of a limitation period.

Potential Individual Hearings

49 If individual assessment hearings were ordered instead of aggregate damages, such hearings:

1) would likely be adversarial in nature, which could require legal representation resulting in increased costs for
class members;

2) would require significant time to complete, resulting in prejudice to the aging class and a denial of timely access
to justice;

3) may require class members to testify, forcing a traumatic recounting of the abuse they suffered;

4) may require significant travel by elderly class members, causing barriers to participation for some; and

5) would likely limit recovery to those class members who are willing to come forward and be cross-examined about
their difficult childhood experiences.

Delays Associated With Trial and Appeals

50 At the conclusion of the common issues trial, I would have likely reserved my decision and, given the complexity of

the issues, it would have been at least several months before a decision would be filed. There would then be the inevitable

appeals. Consequently, even if the Plaintiffs were successful at the common issues trial, there would likely be a significant
delay in obtaining compensation.

51 Although those of us involved in the administration strive to resolve matters as quickly as possible, Plaintiffs'

counsel reasonably estimate that they faced at least one and a half to two years before a final determination of the
common issues trial and appeal, with no guarantee of success. This estimate does not include a possible appeal to the
Supreme Court of Canada

52 In addition, in the event that the Plaintiffs were unsuccessful in their claim for an aggregate award of damages,

individual assessments of the class members could take years given the size of the class and the nature of the claims

being made.

53 I agree with Plaintiffs' counsel that these inherent delays would result in additional prejudice to the aging class
members, and accordingly, a denial of access to justice.

2. Amount and Nature of Discovery or Trial Evidence

54 As mentioned, on February 1,2016, after 35 days of trial, the Plaintiff concluded presenting their evidence, including
the introduction of 700 historical documents, and the testimony of 29 class members and 5 expert witnesses. Canada
advised the Court that it required less than a week to present its evidence. Before Canada presented its evidence, however,
a requested postponement was granted and the Settlement was reached. Consequently, the Court and the parties had
the advantage of having heard most of the trial evidence prior to settlement being reached.

55 Furthermore, I am aware that there had been extensive discoveries, not only of representatives of the parties
and their experts, but also of representatives of third parties against whom proceedings were discontinued during the
course of the trial. Documentary production was exhaustive (if not complete given the historical nature of the claims).
In addition, the parties' extensive pre-trial briefs set forth in detail the nature of the evidence that they expected to come
out at trial and their respective legal argument for and against the relief sought.
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56 As a result of the foregoing, the parties were in a very good position to evaluate the totality of the evidence and
the current state of Canadian law on the matters at issue in order to assess the prospects of success.

3. Settlement Terms and Conditions

57 This is an historic settlement. It is for this reason that I have set out its terms in detail. Not only does it provide $50
million for class members (including paying the administration cost of the settlement and the fees and disbursements of
Plaintiffs* counsel) but also meaningful commemoration and healing initiatives to be funded entirely by Canada. This
latter benefit is the creature of the Settlement and could not be imposed by the Court. Furthermore, the Settlement
provides a much more stream-lined claims process than did the Indian Residential Schools settlement. Finally, all of the
net settlement proceeds will go to class members, with none reverting to Canada.

58 There is no doubt that there is an inherent arbitrariness to the Distribution Plan. For example, a survivor who
resided at a Facility for four years will be paid the same GCP as a person who only resided there for one year. In addition,
the compensation chart relating to ACPs brings many individuals with different experiences into a single compensation
category. But, a settlement does not have to be perfect and it does not have to treat every survivor equally (Eraser v.
Falconbridge Ltd (2002), 24 C.P.C. (5th) 396, 33 C.C.P.B. 60 (Ont. S.C.J.) at paragraph 13; McCarthy v. Canadian Red
Cross Society (2007), 158 A.C.W.S. (3d) 12, [2007] O.J. No. 2314 (Ont. S.C.J.), at paragraph 17).

59 Individual class members may have fared better had the case been won and they had their damages assessed
individually. But such an outcome was far from certain — reaching it was fraught with risk, cost and delay. I am satisfied
that the class members will be treated equitably, if not equally, and that the terms of the Settlement are fair and reasonable
for the class members as a whole.

4. Recommendation and Experience of Counsel

60 The Plaintiffs were represented by three experienced class action law firms, based, respectively, in Newfoundland
and Labrador, Ontario and Alberta. The experience of Plaintiffs' counsel, both in this jurisdiction and elsewhere, militates
towards approving the Settlement. This is particularly so where a number of the lawyers involved have been associated
with the Indian Residential Schools settlement and other cases of alleged institutional abuse.

5. Future Expense and Likely Duration of Litigation

61 We have already speculated as to the time it would take for this litigation to come to a final conclusion. Had the
trial proceeded to judgment. Plaintiffs' counsel estimate that they would have devoted additional time with a value of
approximately $300,000 to $400,000 and likely would have incurred an additional $50,000 in disbursements, primarily
for expert fees and travel. In addition, say Plaintiffs' counsel, an appeal to the Court of Appeal of the common issues trial
decision would have required additional professional services with a value of approximately $250,000, plus disbursements
of approximately $50,000. An appeal to the Supreme Court of Canada would likely have cost as much again.

6. Recommendation of Neutral Parties, ifAny

62 I am advised by Plaintiffs' counsel that the NG, NC and ITK have all endorsed the Settlement Agreement and
Distribution Plan. Although these are not neutral parties, representing as they do the broader interests of most of the
class members, they are one step removed from the proceeding itself and their perspectives are therefore valuable.

63 The Innu Nation has not provided any statements for or against the Settlement, although they have identified that
they have 30 class members. They have been represented by legal counsel, one of whom attended the community meeting
in Happy Valley Goose Bay. They have also been actively involved in the commemoration and healing components of
the Settlement.

7. Number of Objectors and Nature of Objections
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64 Notwithstanding the broad notice to and consultations made with class members about the Settlement, the

Distribution Plan and the fees and disbursements being sought by Plaintiffs' counsel, not a single voice was raised in

objection, either before or at the approval hearing.

8, Presence of Good Faith and Absence of Collusion

65 Given the public nature of the Defendant and the value of the Settlement for the Plaintiffs and class members,
there is no hint of bad faith or collusion.

9. Degree and Nature of Communications by Counsel and Plaintiff with Class Members during the Litigation

66 Notice of the Settlement approval hearing, along with a notice of community meetings was mailed to the 520
individuals listed on Plaintiffs' counsel's client database and later emailed to 88 additional individuals. As new class

members were identified, this information was provided to them. As of the hearing date, more than 700 class members

have personally received this material.

67 NO widely disseminated information about the Settlement and the community meetings to its membership. NCC
shared the Notice of Settlement and notice of community meetings with 26 members of their staff to be distributed to
their membership. The Notices were also posted to their Facebook page.

68 CBC Newfoundland & Labrador broadcast a recorded public service announcement with all relevant information
for the community meetings to be played in advance of and on each morning of the community meetings.

69 Mr. Cooper attended information meetings in the following communities and noted the attendance numbers:

1) June 11, 2016 — Ottawa - 5 people attended

2) June 13,2016 - Nain — 71 people attended

3) June 13,2016 - Natuashish — 3 people attended

4) June 13,2016 - Hopedale — 48 people attended

5) June 15, 2016 - Cartwright — 41 people attended

6) June 15,2016 - Goose Bay —140 people attended

7) June 16,2016 - Postville —16 people attended

8) June 16,2016 - Makkovik -11 people attended

9) June 16, 2016 - Rigolet - 23 people attended

10) June 16,2016 - Black Tickle - 3 people attended.

70 Community meetings were also held in these communities as follows:

1) July 6, 2016 - Edmonton — 9 people attended

2) July 16,2016 - St. John's —15 people attended

3) July 17,2016 - Halifax -15 people attended

4) July 18,2016 - Moncton - 5 people attended.
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71 Almost all attendees identified themselves as class members, but a small percentage were there on behalf of deceased
class members or as companions of the class members.

72 At each meeting Mr. Cooper explained the Settlement and Distribution Plan in detail, including the procedure for
objecting to the Settlement, the procedure for opting in or opting out of the class, and the fees being sought by Plaintiffs'
counsel.

73 Of the anticipated 800 or so eligible class members. Plaintiffs' counsel currently have an active database of 763 class
members with whom they are in regular mail and email contact. Mr. Cooper advises that he has personally responded
to approximately 75 phone calls and 110 emails from class members since May 10,2016 answering a variety of questions
primarily around eligibility and potential timing of payments.

74 From discussions that Mr. Cooper has had with those who attended community meetings, be believes that those class
members not located in Newfoundland and Labrador are likely to receive notification of the Settlement. For example, a
class member in Cartwright indicated that his three sisters live in the United States and that they were regularly in contact
with him. A further example is an email exchange Mr. Cooper had with a class member in the United Kingdom. Her
sibling told her of the Settlement. Similarly, in Hopedale, a class member confirmed that she had a sister in the United
States who was receiving the Settlement material.

10. Information Conveying to the Court the Dynamics of, and the Positions Taken by the Parties, During the Negotiation

75 In this case I need not rely solely upon the parties describing to me the dynamics of, and the positions taken
by the parties during, the negotiations. Beginning in December of 2013 I was assigned as trial judge and managed the
proceeding as it approached trial. I received extensive materials maintained by the previous case management judges
and reviewed all of the decisions rendered by them and the two decisions of the Court of Appeal. From September 28
of last year I have presided over the trial.

76 From my review of the materials that predate my involvement through my personal participation in the proceeding,
I have seen each side resist almost every move by the other in an adversarial manner. I was aware that the parties had
attempted to reach a settlement without success on several occasions, notwithstanding the assistance of a retired justice
of this Court.

77 Mildly put, this was a hard fought case with no ground conceded by either side. That is until sometime in early
2016 when Canada received instructions to seek an out of court resolution.

11. The Risk of Not Unconditionally Approving the Settlement

78 Although, as stated, I have a sense of the dynamics between the parties, I was not present in the room when the
Settlement was negotiated. I do not know what points were conceded and what principles were held on to dearly. Most
importantly, I do not know at what point a good settlement could be lost in a search for the better. I accept, however,
that it would be imprudent for the Court to weigh into the process to try to impose or broker a different deal.

Honorarium Payments to the Representative Plaintiffs and the Survivor Witnesses are Appropriate

79 On an application for settlement approval, I have jurisdiction to grant a request for honorarium payments to the
representative Plaintiffs, paid out of the settlement iMnd {Wilson v. Servier Canada Inc. (2005), 252 D.L.R. (4th) 742,137
A.C.W.S. (3d) 1104 (Ont. S.C.J.) at paragraph 95; Smith Estate v. National Money Mart Co., 2011 ONCA 233 (Ont. C.A.)
at paragraphs 133-136). Class counsel seeks approval of honorarium payments of $10,000 for each of the representative
Plaintiffs and $1000.00 to each of the non-Plaintiff survivors who testified at the trial. The representative Plaintiffs'
accomplishments in this case far exceed their respective individual interests and payment is appropriate to recognize
those accomplishments and provide some indemnity for their time and effort devoted to prosecuting the actions. So,
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too, is a largely symbolic payment appropriate for the other survivors who had the courage and fortitude to relive in
Court the abuses they suffered in the Facilities.

80 Although honorarium payments are infrequently made, the factors to be considered include a plaintiffs' involvement
in the "initiation of the litigation and retainer of coimsel", "significant personal hardship or inconvenience in connection
with the prosecution of the litigation", and "participation at various stages in the litigation, including discovery,
settlement negotiations and trial" (Robinson v. Rochester Financial Ltd., 2012 ONSC 911 (Ont. S.C.J.) at paragraphs
26-43). It is in the last two respects that honoraria are also appropriate for the witnesses who are not Plaintiffs.

81 Representative Plaintiffs and other survivor witnesses in systemic abuse cases are exposed in a way most other
class members are not: their very personal experiences became matters of public record. Each of them was required

to: describe the abuse they alleged in the statement of claim; swear affidavits in support of certification; endure cross-
examinations on those affidavits; participate in examinations for discovery; participate in preparations with counsel
for all such attendances; and, finally, travel to St. John's and testify at the common issues trial. This is one of those

special cases where their contribution has gone well beyond the call of duty, warranting separate recognition (Garland
V. Enbridge Gas Distribution Inc. (2006), 153 A.C.W.S. (3d) 785, 56 C.P.C. (6th) 357 (Ont. S.C.J.)).

82 In Johnston v. Sheila Morrison Schools, 2013 ONSC 1528 (Ont. S.C.J.), at paragraph 43, Justice Perell approved
$5,000.00 honorarium payments to the two representative plaintiffs in an institutional abuse action, reasoning that "the
honorarium is not an award but a recognition that the representative plaintiffs meaningfully contributed to the class
members' pursuit of access to justice". Similarly, in Slark (Litigation guardian of) v. Ontario, 2013 ONSC 6686 (Ont.
S.C.J.), and McKillop (Litigation guardian of) v. Ontario, 2014 ONSC 1282 (Ont. S.C.J.), the settlement approval judges
approved honorarium payments of $15,000.00 and $5,000.00, respectively, to the representative plaintiffs.

83 It is noteworthy that none of the above three cases went to trial and each of them was conclusively resolved in
about five years. While those plaintiffs were examined for discovery, they did not confront the emotionally gruelling
experience of giving viva voce testimony and being cross-examined about exceedingly personal details at a public trial.

84 The Plaintiffs and other witnesses have provided access to justice for hundreds of vulnerable individuals in a historic
case. The largely symbolic honoraria are appropriate small tokens of recognition for that effort and are approved.

Disposition of the Application for Approval of the Settlement

85 On the first day of trial, a year to the day before I approved the Settlement, Plaintiffs' counsel came into the historic

Courtroom #1 in downtown St. John's seeking $50 million as compensation for the losses suffered by their Inuit and Innu
clients. Both sides are to be congratulated on settling the litigation for exactly that amoimt. It is admitted by Plaintiffs'
counsel that they likely could not have fared better had they completed the trial and been totally successful there and on

appeal. But the Plaintiffs and Canada have achieved even more — they have also chosen to implement, at Canada's cost,
a process of commemoration and healing that would have been beyond the jurisdiction of the Court to award. These
meaningful measures of commemoration and healing, it is hoped, will also be important steps towards reconciliation.

86 The Settlement will take some time to fully implement. Because the Court remains interested in the matter until

it is finally concluded, I have ordered that Plaintiffs' counsel report to the Court as they deem appropriate, but not less
than twice a year and again when the Distribution Plan has been completed.

87 On the basis of the foregoing, therefore, I am pleased to approve the Settlement because it is fair and reasonable,
was made in good faith, and is in the best interests of the class as a whole.

FEES AND DISBURSEMENTS OF PLAINTIFFS' COUNSEL

The Legal Test for Retainer Agreement and Fee Approval
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88 In determining whether to approve the Retainer Agreements and the corollary legal fees, I must determine whether

those fees are fair and reasonable in all the circumstances. An example of the factors to be taken into account is set out
in Smith Estate v. National Money Mart Co. at paragraph 80, as follows:

1) the legal and factual complexities of the action;

2) the risks undertaken, including that the action might not be certified;

3) the degree of responsibility assiuned by class counsel;

4) the monetary value of the matters at issue;

5) skill and competence demonstrated by class counsel;

6) the results achieved;

7) ability of the class to pay and the class expectations of fees;

8) the opportunity cost to class counsel in the expenditure of time in pursuit of the litigation.

89 Each case will turn on its facts and the factors listed above from Smith provide a guide only. A key factor will be
at what point in the course of the litigation the proceeding settles - whether before or after certification, before or after
discoveries, or before or after trial. Depending on the circumstances, therefore, a court may look at different or other
factors. There will be occasions when some of the factors are self-evident — for example, in this case the monetary value
of the matters at issue and the results achieved are obvious from the fact that the case opened with Plaintiffs' counsel
seeking $50 million on behalf of class members and it closed with them obtaining $50 million for the class members.
I have, therefore, organized my analysis of whether the fees sought here are fair and reasonable in a slightly different
manner than in Smith, but with the same focus on the risk, skill, competence and dedication assumed by Plaintiffs'

coimsel in the advancement of the class actions.

The Retainer Agreements

90 Pursuant to section 38(1) of the Act, an agreement respecting fees and disbursements between a solicitor and

representative plaintiff must be in writing and, by section 38(2), must be approved by the Court. The Retainer Agreements

have been filed with the Court, along with the internal consortium, agreement among Plaintiffs' counsel outlining how
the fees shall be split among them.

91 The relevant portions of the Retainer Agreements provide as follows:

8. Legal fees shall be paid only in the event the Class Action is successful in obtaining judgment on the common

issues in favour of some or all Class Members or in obtaining a settlement that benefits one or more Class Members
(defined herein as "Success"). The legal fees shall be paid by a lump sum payment out of the proceeds of such
judgment or settlement under the Act.

10. In the event of Success, The Firm shall be paid an amount equal to any disbursements not already paid to them
by the Defendants as costs, plus applicable taxes, plus interest thereon in accordance with subsections 38(4) and
(5) of the Act, plus the greater of:

(a) The usual class action hourly rates of the legal professionals (e.g. lawyers, law clerks or students) who
perform work on the case multiplied by the number of hours worked by each such professional (the "Base Fee")
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increased by a multiplier of four (4), less the fee portion of any recovered costs already paid to the Firm, plus
applicable taxes; or

(b) If the Class Action is settled before the commencement of the examinations for discovery, twenty-five

percent (25%) of the recovery less the fee portion of any costs already paid to the Firm, plus applicable taxes, or

(c) If the Class Action is settled after completion of the oral portion of the examinations for discovery excluding
consideration of refusals and undertakings, thirty-percent (30%) of the recovery less the fee portion of any costs
already paid to the Firm, plus applicable taxes; or

(d) If the action is settled after the commencement of trial of the Common Issues or determined by judgment
after the trial, thirty-tree and one third percent (33 1/3%) of the recovery, including any amounts awarded
under section 28 or 29 of the Act, excluding any amount separately identified or specified as costs and/or
disbursements, less the fee portion of any costs already paid to the Firm, plus applicable taxes.

[emphasis added]

16. From any recovery, the Firm shall be paid for all the disbursements they reasonably incurred in relation to
the Class Action. Recoverable disbursements shall include all amounts reasonably incurred in connection with the
Class Action, the trial of the Common Issues, the settlement of the Class Action, the assessment of and recovery
of damages for the Class Members, any appeals relating to or arising out of the Class Action, including but not
limited to expenses incurred for investigation, court fees, duplication, travel, lodging, long distance phone calls, the
cost of a toll-free hotline, specialized computer equipment and software, computer consultants, couriers, postage,
facsimile, expert witnesses and agents retained by or at the direction of The Firm.

17. If, during the course of the Class Action, the court awards costs to the Client on a motion/application or other
interlocutory proceeding and such costs are paid by Canada, the Firm may apply such costs against its accumulated
fees or disbursements incurred to the date of payment.

18. The Client acknowledges that time spent by the Firm prior to the date of execution of this agreement is to be
included in the Base Fee.

21. The Client acknowledges that, in view of the nature of the Class Action, the Firm may require the assistance
of additional lawyers or law firms to work on the common issues and class wide issues in the contemplated Class
Action. The Client hereby authorizes the Firm to assemble and maintain a consortium of lawyers or law firms

to conduct the Class Action. The Firm shall have overall responsibility for the conduct of the Class Action. The

Firm may change the composition of the consortium and assign tasks among consortium members, as they consider
advisable from time to time. The fees for the consortium shall be treated as part of the Firm's fees and shall be
determined as set out above."

92 Pursuant to the terms of the Retainer Agreements, Plaintiffs' counsel seek approval of fees of $ 16,665,000.00, which

amounts to a contingency fee percentage of just slightly less than the 33 ̂  /3% provided for.

93 I am satisfied that the terms of the Retainer Agreements are consistent with other retainer agreements that have
been approved in class actions. Retainer agreements in class actions usually provide for a contingency fee in the range

of one-fifth to one-third of recovery.
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94 Although a fee agreement reached between a representative plaintiff and class counsel should not be blindly accepted
by the Court, it also should not be easily rejected or ignored. It has generally been recognized that the fee agreement
entered into between the client and counsel should be the starting point of the court's "fair and reasonable" analysis:

This is not to fix a fee either by a reconsideration of all the evidence and the application of judgment or arbitrarily,
however one characterizes such a process, but rather to decide whether the agreement operates reasonably in the
context... With all this in mind, the court must then ask, as a matter of judgment, whether the fee fixed by the
agreement is reasonable and maintains the integrity of the profession? In other words, I think the amount payable
under the contract is the starting point for the application of the court's judgment.

[Commonwealth Investors Syndicate Ltd. v. Laxton, [1994] B.C.J. No. 1690 (B.C. C.A.) at para. 47]

95 Contingency fee agreements based upon a percentage of recovery are common in litigation, especially for personal
injuries and in class actions. Another approach is to apply a multiplier to the normal fee based upon the hours expended
by class counsel. In my view, the "multiplier" approach is less satisfactory because of its reliance on a statement by

counsel of the time expended which is then multiplied by hourly rates that are also set by counsel. There is no real
way to test the former and the latter may or may not reflect the going rates for similarly experienced lawyers in the
jurisdiction where the class action is brought. This explains why courts have found that the "contingency fee approach to
class counsel compensation is much more principled than the 'multiplier' approach and should be the preferred method
for class counsel compensation" {Mclntyre (Litigation guardian of), at paragraph 42).

96 Personal injury litigation conducted across Canada has long allowed counsel to work on a contingent basis with
counsel receiving a premium on fees based on contingency agreements upwards to 33%. In such litigation, awarding
counsel a premium on her fees in exchange for a contingency agreement is generally considered to reflect a fair allocation

of risk and reward as between lawyer and client. As Justice Strathy (as he then was) determined in Baker Estate v. Sony

BMG Music (Canada) Inc., 2011 ONSC 7105 (Ont. S.C.J.), at paragraph 64:

There should be nothing shocking about a fee in this range...It serves as an inducement to the lawyer to maximize the
recovery for the client and it is regarded as fair to the client because it is based upon the 'no cure, no pay' principle.
The profession and the public have for years recognized that the system works and that it is fair. It allows people
with injury claims of all kinds to obtain access Injustice without risking their life's savings.

97 In Cannon v. Funds for Canada Foundation, 2013 ONSC 7686 (Ont. S.C.J.) at paragraphs 3 and 10, Belobaba, J.
approved a fee award of 33% of the settlement amount, declaring such a percentage "presumptively valid" pursuant to
the terms of the retainer agreement. In Cassano v. Toronto Dominion Bank (2009), 178 A.C.W.S. (3d) 1015, 79 C.P.C.
(6th) 110 (Ont. S.C.J.), at paragraph 63, Justice Cullity approved the terms of the contingency fee retainer finding:

They had accepted their retainers on the basis of a fee calculation that would vary directly according to the degree
of success that was achieved. The percentage of recovery to be applied was not unreasonable, the risks were
considerable, the degree of success was substantial.

98 In Justice Cullity's view, contingency fee agreements ought to beprima facie accepted as appropriate and reasonable,
unless there was something "in the manner in which the proceeding was conducted to justify a refusal to approve the fee
determined in accordance with the terms of which the fees were accepted".

99 Justice Strathy (as he then was) also considered the propriety of "one-third" contingency fees in Abdulrahim v. Air
France, 2011 ONSC 512 (Ont. S.C.J.) and determined at paragraph 13 that:

A contingency fee of one-third is standard in class action litigation and has been common place in personal injury
litigation in this province for many years. It has come to be regarded by lawyers, clients and the courts as a fair
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arrangement between lawyers and their clients, taking into account the risks and rewards of such litigation. Fees
have been awarded based on such a percentage in a number of class action cases.

1 GO Notwithstanding the foregoing, I may still examine the reasonableness of the resulting percentage based fee against
the actual time incurred and using prevailing multipliers as a crosscheck (Rideout v. Health Labrador Corp., 2007 NLTD
ISO (N.L. T.D.), at paragraphs 167 and 168). That is, percentage-based fees and multiplier-based fees may be assessed
as against one another, depending on which approach is being used in any particular case {Gagne v. Silcorp Ltd (1998),
167 D.L.R. (4th) 325,27 C.P.C. (4th) 114 (Ont. C.A.), at paragraph 14).

101 In this case. Plaintiffs' counsel advises that they devoted 19,930 hours to this litigation. A fee of $16,665,000
represents a multiplier of 1.81 based upon the hourly rates cited by them. A multiplier of 1.81 is at the low end of class
action jurisprudence given the risks, substantive legal hurdles and stage of proceeding at the time of settlement. Plaintiffs'
coimsel provided a chart that demonstrated court approved multipliers from 1.3 to more than 5, with the majority at
greater than 2. Notwithstanding the inherent weaknesses of using lawyers' docket time and assigned rates as a basis for
awarding a fee, the exercise in this case does assist me in determining that the fees sought here are reasonable in all the

circumstances.

102 I am satisfied that there is no reason justifying disregard of the terms of the Retainer Agreements in these actions
because Plaintiffs' counsel doggedly prosecuted these risky and challenging actions over many years and ultimately
achieved substantial success. Let us look more closely at the circumstances of the litigation.

Specific Legal Risks Assumed by Class Counsel in Prosecuting the Action

103 This proceeding starkly reveals both the risk in, and the need for, class actions. It proved to be the first
common issues trial of its kind in Canada. These class actions represent the quintessential access to justice case, where the

consideration of risk to class counsel has been a guiding consideration in my assessment of the fairness and reasonableness
of the fees sought:

Another fundamental objective [of class proceedings] is to provide enhanced access to justice to those with claims
that would not otherwise be brought because to do so as individual proceedings would be prohibitively uneconomic
or inefficient. The provision of contingency fees ... is an important means to achieve this objective. [Payment of a
contingency] fee if the class action succeeds gives the lawyer the necessary economic incentive to take the case in the
first places and to do it well. However, if the Act is to fulfill its promise, that opportunity must not be a false hope.

[Gagne at paragraph 14]

104 The quantum of a class counsel fee is "not only to reward counsel for meritorious efforts, but it should also

encourage coimsel to take on difficult and risky class action litigation" (Abdulrahim, at paragraph 9). These actions were
on the far end of the continuum of difficult and risky litigation; Plaintiffs' counsel assumed substantial risk in putting
an extraordinary amount of time into these matters over nine years, on a contingent basis, with highly uncertain results
throughout.

105 I accept the facts as sworn to by Mr. Cooper in his affidavit in support of approval of the fees and disbursements of
Plaintiffs' counsel. He identifies the unique factor present in this case which is lacking in almost all other class proceedings:
for decades, the claims of these class members languished with no counsel wanting to take up their cause. This was
despite the fact that nationally, hundreds of lawyers on the plaintiffs' side were involved for decades in residential school

litigation, national negotiations and, ultimately, a pan-Canadian settlement (the "IRSSA") in 2005. But, as stated by Mr.
Cooper, for these individuals in Newfoundland and Labrador:

1) There was no clamour by litigation counsel to take on the case. The technical evidentiary issues, the uncertainty of

liability, the defences available, the time required to advance the case, the prospect that the claims might ultimately
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have to be assessed on an individual basis, and the financial exposure of class counsel would have made this
proceeding less than attractive to counsel.

2) The prevailing legal advice in 2006 was to seek to have these claims appended to IRSSA failing which they were
unlikely to be resolved in favour of the survivors. Once Plaintiffs' counsel commenced these actions, inclusion into
IRSSA had already been denied because Canada had refused to add the Facihties as "Eligible Indian Residential
Schools" to IRSSA.

3) Nevertheless, "it was in the face of this advice that I [Mr. Cooper] and ultimately my co-counsel decided to advance
the Claim. In essence, the Claim had been considered by competent senior coimsel under the aegis of the Nunatsiavut
Government and was rejected. This gives some insight into the risk that was associated with the advancement of
the class action as known by Class Counsel in 2007."

106 This is a compelling starting point for an assessment of the degree of risk, skill, competence and dedication
assiuned by Plaintiffs' counsel in the advancement of this proceeding.

107 I discussed in detail above the legal risks involved in these claims in the context of why it was appropriate to
approve the Settlement. Those same risks — the difiiculties of proving historic claims, the challenges of establishing a
fiduciary duty and its breach, the risk of not obtaining an award of aggregate damages, and others — also apply to my
consideration of the reasonableness of the fees and disbursements sought by counsel. These were neglected cases that
were difficult to carry over uncharted legal terrain. Plaintiffs' counsel struggled for nine long years, expended more than
a million of their own dollars in disbursements, suffered innumerable set-backs and delays, but persevered to achieve a
laudable resolution for the class members. Failing was a real possibility. Had they failed. Plaintiffs' counsel would not
only have been paid nothing for their nine years of work but would have been left holding the disbursement bag as well.

Expectations of the Class, Ability to Pay and the Importance of the Issues

108 The representative Plaintiffs in each of the five actions executed the Retainer Agreements. They have identical
provisions with respect to the fees of Plaintiffs' counsel, as reproduced above. Each of the representative Plaintiffs has
also sworn in an afEdavit that they;

1) were aware of the percentage of compensation Plaintiffs' counsel would seek if successful;

2) knew that Plaintiffs' counsel had spent hundreds of thousands of dollars in fees and disbursements prosecuting
the case without promise of payment unless successful;

3) believe the fees sought are fair in all the circumstances, especially given the risks in the proceeding and the length
of time the actions took to conclude; and

4) believe that had Plaintiffs' counsel not started these actions, these class members would have never received the

recognition, compensation, conunemoration and healing that the Settlement provides.

109 As described above, pursuant to my order of May 10,2016, fourteen conununity meetings were held in June 2016
to communicate the terms of the proposed settlement and the dates of the approval hearing to all interested persons. In
each location Plaintiffs' counsel also advised all in attendance that they would be seeking one-third of the Compensation
Fund for legal fees. As sworn to by Mr. Cooper in his affidavit:

Despite noting this request [for fees] at every community meeting and in every notice published or sent, no Class
Members has [sic] indicated to me [Mr. Cooper] any concern about such proposed fees, disbursements or taxes. In
fact, some in attendance have openly stated their view of the fairness of the fees sought.

110 The class members are some of the most disadvantaged and vulnerable people in society, most of whom attended
the Facilities at very young ages. These class members have lived for decades with their experiences without compensation
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or acknowledgement of the wrongs done to them while at the Facilities, many of which involve serious allegations of

harm.

111 Historical cases involving vulnerable persons who have experienced serious and lasting harms are important to
society. For the class members the issues are profound and immensely personal. These class actions provided a means
for them to bring their claims before the Court and to create public awareness of the history of, and their experiences at,
the Facilities (see Mclntyre (Litigation guardian of) at paragraph 4).

112 These class members could not have financially supported this proceeding. Many live in poverty or close to it,
many in remote communities, and many are unemployed or out of the labour force. Without a class proceeding, these
individuals would have had no prospect of accessing the justice system for redress. This is self-evident from the fact that
not one individual proceeding exists in the court system in Newfoundland and Labrador on behalf of a former resident
of any of these Facilities.

Time and Legal Fees Incurred by Class Counsel

113 These actions were large, complex and vigorously defended. As we saw above. Plaintiffs' counsel devoted a
significant amount of lawyer, student and clerk time to prosecuting these actions efficiently and effectively. To this point
of the proceeding Plaintiffs' counsel report that they have devoted approximately 20,000 hours of lawyer, student and
clerk time.

114 Although docketed time has been described as irrelevant by one judge (see the comments by Belobaba, J. in
Cannon at paragraphs 4 and 5) it can, like the multiplier, provide a check against which to assess the reasonableness of
the contingency fee charged. This is true even if one accepts, as I do, the presumptive validity of a properly understood
retainer agreement that leads to a percentage based contingency fee that is not excessive in the circumstances. For
example, a substantial fee would be reasonable had Plaintiffs' counsel achieved a settlement of $50 million by expending
just "one imaginative, brilliant hour". But I would be unlikely to approve more than $16 million in compensation in
those circumstances. Similarly, had the Plaintiffs' been awarded the $90 million sought by way of disgorgement, would
fees of almost $30 million be fair and reasonable? These considerations are particularly apt where the fees are being paid
out of a comprehensive settlement fimd with no reversion to the defendant such that the more that is paid to the lawyers
the less that will be paid to the class members.

115 I note that one way to mitigate against a contingency fee becoming excessive is to have it graduated based upon

the point in the litigation process that settlement is achieved and the amount of the settlement. The factor for calculating
fees could be stratified upwards based upon progressive litigation milestones (certification, discovery, trial, etc.) anddXso
downwards based upon the settlement amount (for example, W% on the first $X of settlement amount, Y% (where Y
is less than W) on the next $Z, and so on). That the Retainer Agreements here provide for the former but not the latter
does not change my determination that they are fair and reasonable in the circumstances of the settlement, however.

The foregoing comment is provided for general guidance as to one factor that the Court may consider when assessing
reasonableness.

116 Perhaps in cases where settlement is achieved prior to or just following certification, the hours expended by
counsel are less helpful in assessing the reasonableness of the fees charged. In this case, however, where the matter has
been vigorously prosecuted and defended for nine years, the hours confirm the efforts of Plaintiffs' coimsel and assist
me in concluding that the Retainer Agreements are reasonable.

Estimate of Settlement Implementation Time

117 This proceeding is not over. It simply moves to a new, and final, phase. Implementation will require additional time

and effort by Plaintiffs' counsel. They will have to devote significant hours to the implementation of the Settlement to:

1) review, revise and approve notice materials;
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2) monitor notice to ensure it has been disseminated in accordance with the approved notice plan;

3) communicate with class members who contact Plaintiffs' counsel with questions;

4) assist class members with claim forms and commissioning affidavits, if necessary;

5) communicate with third parties such as caregivers, family members, community organizations, and others who
contact Plaintiffs' counsel about the claims process;

6) communicate with the representative Plaintiffs;

7) monitor settlement implementation to ensure the processes are being followed;

8) address any questions or issues raised by the claims administrator in the administration of claims;

9) review updates from the claims administrator;

10) prepare and file semi-annual reports to the Court;

11) review final distribution of compensation; and

12) attend to any other matters that may be raised during settlement implementation that require Plaintiffs' counsel's
attention.

118 I am advised by Plaintiffs' counsel that in Slark (Litigation guardian of) v. Ontario^ 2013 ONSC 6686 (Ont.
S.C.J.) and McKillop, which involved claims processes similar to that proposed in the Settlement, class counsel devoted
over 2,500 hours of lawyer, student and clerk time towards the administration and implementation of the settlements

agreements, with a value of over $820,000 (not including taxes), after the hearing of the settlement approval motions.
One would expect, however, there to be efficiencies in implementation of the Settlement based on Plaintiffs' counsel's
work and experience in those cases. In addition, the class size in this proceeding is approximately one quarter of that in
those classes. As a result. Plaintiffs' counsel estimates that they will devote additional time with a value of approximately
$300,000 to $400,000 during the implementation phase of the Settlement.

119 In a case of this magnitude, therefore, with a settlement of $50 million that must be administered for some time

following approval, I would normally be inclined to have a portion of the fees held back until the Distribution Plan has
been completed. In this case, however, given the many years that have already passed, the significant contribution of
professional time and disbursements by Plaintiffs' counsel, and most importantly, their demonstrated commitment to
the interests of the class members, I am satisfied that no hold back of the legal fees is required.

Conclusion on Retainer Agreements Approval

120 Based upon the foregoing I am satisfied that the Retainer Agreements are fair and reasonable and so they are
approved. I also approve payment out of the Compensation Fund to Plaintiffs' counsel fees in the amount of $16,665,000
(together with HST of $2,176,259.92), and reimbursement of disbursements of $1,397,828.10 (including applicable taxes).

DISPOSITION

121 The Settlement brings to an end this lengthy, novel and historic legal battle between members of this Province's
indigenous communities and Canada. The compensation being made available to the class members is fair, certain and
immediate. The healing process is furthered by commemoration and healing initiatives that will be paid for outside of
the monies paid to class members. Although there may be other elements required to effect reconciliation, these are
important steps. From the perspective of the Court, access to justice has been achieved, despite the challenges faced by
the Plaintiffs and the passage of so many years.
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122 Through the courage and strength of the indigenous persons who carried the case and the purposeful and tenacious
efforts of Plaintiffs' counsel, the $50 million sought on behalf of the class members on the first day of trial became a
reality exactly one year later. The settlement is approved, as are the Retainer Agreements and the fees and disbursements
sought by Plaintiffs' counsel. The Plaintiffs are given leave to discontinue the actions.

Application granted.

Footnotes

1  The Nunatsiavut Government is an Inuit regional government. Although Nunatsiavut remains part of Newfoundland and

Labrador, the NO has authority over many matters of central governance, including health, education, culture, language,

justice, and community matters. NO has a membership of approximately 9000, most of whom are located in Labrador. The

NO is one of the constituent organizations of the Inuit Tapiriit Kanatami ("ITK"), the national organization representing all

Inuit rights-holding land claims organizations, which represents Canada's 60,000 Inuit, and acts to protect and advance the

rights and interests of Inuit in Canada. The Innu Nation is the organization that formally represents the Innu of Labrador,
approximately 2200 persons in total, most of whom live in the two Innu communities of Sheshatshiu and Natuashish. The
NunatuKavut Conummity Council is the representative governing body for approximately 6,000 Inuit of south and central

Labrador, collectively known as the Southern Inuit of NunatuKavut.
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